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ABSTRACT
THE SERRPENTINE WALL:
JUDICIAL DECISION MAKING IN SUPREME COURT CASES 
INVOLVING AID TO SECTARIAN SCHOOLS
by
C h r i s t i n e  L. Compston 
U n iv e r s i t y  of New Hampshire, December, 1986
T h i s  d i s s e r t a t i o n  u s e s  t h e  c a s e s  i n v o l v i n g  a i d  t o  
s e c t a r i a n  s c h o o l s ,  d e c i d e d  b e t w e e n  1945 and 1985,  a s  a 
v e h i c l e  f o r  e x a m in in g  d e c i s i o n  m ak ing  by t h e  Supreme C o u r t  
j u s t i c e s .  The d i s c u s s i o n  o f  E v e r s o n  v. Board  o f  E d u c a t io n  
(1947) r e l i e s  h e a v i l y  on t h e  p r i v a t e  p a p e r s  o f  i n d i v i d u a l  
j u s t i c e s ,  a u to b io g ra p h ie s ,  and b io g r a p h ie s  t o  d e te rm in e  t h e  
im portance  of p e r so n a l  r e l i g i o u s  b e l i e f s ,  th e  h i s t o r y  of t h e  
F i r s t  Amendment, p o l i t i c a l  and j u d i c i a l  p h i l o s o p h i e s ,  a s  w e l l  
a s  th e  e f f o r t s  of s p e c i f i c  i n d i v i d u a l s  t o  persuade  o t h e r s  t o  
t h e i r  p o s i t i o n s .  B oard  o f  E d u c a t i o n  v. A l l e n  (1968) i s  
a n a l y z e d  w i t h i n  t h e  c o n t e x t  o f  t h e  p o l i t i c a l  e n v i r o n m e n t ,  
t a k i n g  i n t o  c o n s i d e r a t i o n  t h e  g o v e r n m e n t ' s  com m itm en t  t o  
e q u a l i z i n g  o p p o r t u n i t i e s  a n d  t h e  c h a l l e n g e  t o  h i g h - q u a l i t y  
e d u c a t io n  posed by i n f l a t i o n .  T r a n s c r i p t s  from o r a l  argument 
p r o v i d e  e v i d e n c e  f o r  t h e  c o n c l u s i o n  t h a t  t h e  C o u r t  was 
s t r o n t l y  i n f l u e n c e d  by t h e  p o l i t i c a l  t e m p e r  of  t h e  t i m e s .  
T he t h i r d  m a j o r  s e c t i o n ,  f o c u s i n g  o n  i e m o n  v .^ 
Kurtzman/Robinson v.Dicenso (1971),  d e a l s  w i t h  t h e  j u s t i c e s '
v i
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r e l i a n c e  on lo w e r  c o u r t  d e c i s i o n s .  The p a p e r s  o f  J u d g e  
W il l iam  Henry H as t ie  and th e  t r a n s c r i p t  from th e  Rhode I s l a n d  
hea r ing  a long  w ith  t h e  ju d g e s '  op in ions  p rov ide  t h e  b a s i s  f o r  
t h e  a n a l y s i s .  C o v e r in g  n e a r l y  a dozen  c a s e s  d e c i d e d  by t h e  
Court i n  t h e  p e r iod  from 1972 through 1985* th e  f i n a l  s e c t i o n  
of t h e  p a p e r  e x a m in e s  t h e  way i n  w h ich  t h e  j u s t i c e s  r e f i n e d  
and r e d e f in e d  t h e i r  p o s i t i o n s  i n  response  t o  l e g i s l a t i o n  t h a t  
fo l lo w ed  from e a r l i e r  d e c i s io n s .
v i i
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INTRODUCTION
The s e r p e n t i n e  w a l l  a t  t h e  U n i v e r s i t y  o f  V i r g i n i a  -  one  
b r ic k  wide and w inding  i t s  way th rough  th e  campus -  seems an  
e s p e c i a l l y  a p p r o p r i a t e  m e ta p h o r  f o r  d e s c r i b i n g  t h e  w a l l  o f  
s e p a r a t i o n  b e tw e en  c h u rc h  and  s t a t e .  Thomas J e f f e r s o n ,  
p r in c ip a l  a r c h i t e c t  o f  t h e  U n iv e r s i ty ,  was a l s o  t h e  f i r s t  t o  
d e s c r i b e  t h e  F i r s t  Amendment i n  t e r m s  o f  a  w a l l  d i v i d i n g  
s e c u la r  and r e l i g i o u s  s p h e re s .1 F u rth e rm o re , an  ex a m in a tio n  
o f  S u p re m e  C o u r t  d e c i s i o n s  i n  c a s e s  i n v o l v i n g  a i d  t o  
s e c t a r i a n  s c h o o l s  r e v e a l s  t h a t  t h e  w a l l  o f  s e p a r a t i o n  i s  
n e i t h e r  w id e  no r  s t r a i g h t .  C a r r y in g  t h e  m e ta p h o r  one s t e p  
f u r t h e r ,  s e v e r a l  o f  t h e  j u s t i c e s  w o u ld  f i n d  a  c e r t a i n  i r o n y  
i n  t h e  u se  o f  " s e r p e n t i n e "  a s  a n  a d j e c t i v e  t o  d e s c r i b e  t h e  
w a l l ,  f o r  th ey  p e rc e iv e  t h e  e f f o r t s  t o  s e c u re  a i d  f o r  chu rch -  
r e l a t e d  s c h o o l s  i n  t e r m s  o f  a c o n s p i r a c y  t o  c i r c u m v e n t  t h e  
c o n s t i t u t i o n a l  p r o h i b i t i o n  o f  l a w s  r e s p e c t i n g  a n  
e s ta b l i s h m e n t  o f  r e l i g i o n .
L o o k in g  m ore c a r e f u l l y  a t  t h e  c o n c e p t  o f  a  s e r p e n t i n e  
w a l l ,  o ne  f i n d s  t h a t  J e f f e r s o n ' s  c h o i c e  o f  t h i s  s t r u c t u r e  
d e r i v e d  f ro m  c o n s i d e r a t i o n s  o f  economy and  s t r e n g t h .  The 
cu rv in g  d e s ig n  i s  th e  on ly  one s t ro n g  enough f o r  a  w a l l  t h a t  
i s  j u s t  one  b r i c k  w id e .  R e ly in g  on  t h e  sam e c r i t e r i a  o f  
economy and s t r e n g th ,  j u s t i c e s  who e n d o rse  a i d  t o  s e c t a r i a n  
s c h o o l s  a r g u e  t h a t  t h e  C o n s t i t u t i o n  c a n n o t  be r e a d  i n  a n  
a b s o l u t e ,  r i g i d  m anner t h a t  p r e v e n t s  t h e  g o v e rn m e n t  f ro m  
r e s p o n d in g  t o  t h e  n e e d s  o f  s u c c e e d in g  g e n e r a t i o n s ;  t h e
1
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s t r e n g t h  o f  t h e  d o c u m e n t ,  t h e y  c o n t e n d ,  l i e s  i n  i t s  
f l e x i b i l i t y .  S i m i l a r l y ,  t h e y  p o i n t  t o  t h e  r i s i n g  c o s t s  o f  
e d u c a t i o n  an d  e x p l a i n  t h a t  a s s i s t a n c e  t o  c h u r c h - r e l a t e d  
s c h o o l s  r e d u c e s  t h e  l o n g  te r m  b u rd e n  on  t a x p a y e r s  s i n c e  
s e c t a r i a n  s c h o o l s  a s s u m e  a  r e s p o n s i b i l i t y  t h a t  w o u ld  
o th e rw is e  f a l l  e n t i r e l y  on th e  p u b l ic .
V ie w in g  t h e  w a l l  f ro m  a  d i f f e r e n t  p e r s p e c t i v e ,  j u s t i c e s  
who f i n d  a i d  u n c o n s t i t u t i o n a l  m i g h t  o b s e r v e  t h a t  t h e  
s e r p e n t in e  d e s ig n ,  though c u rv in g ,  i s  n e v e r t h e l e s s  p e r f e t l y  
r e g u la r  i n  i t s  u n d u la t io n s .  Any i r r e g u l a r i t y  o r  b reak  i n  th e  
s t r u c t u r e  w o u ld  u n d e rm in e  i t s  s t r e n g t h .  So, t o o ,  w i t h  t h e  
F i r s t  Amendment. W hile some accom m odation m ust be made t o  
a s s u r e  p r o t e c t i o n  o f  f r e e  e x e r c i s e  a s  w e l l  a s  p r e v e n t i o n  o f  
any  e s t a b l i s h m e n t  o f  r e l i g i o n ,  a b r e a c h  o r  t o o  g r e a t  a  
co n c ess io n  t o  community i n t e r e s t s  m ig h t  endanger in d iv id u a l  
r i g h t s .  F u r th e r m o r e ,  t h e y  m a i n t a i n  t h a t  t h e  a i d  g iv e n  t o  
s e c t a r i a n  s c h o o l s  i s  n o t  a n y  economy m e a s u re ,  f o r  t h e  
governm ent pays  f o r  p rog ram s t h a t  would n o rm a lly  be p a id  f o r  
by t h e  s c h o o l  i t s e l f  o r  by t h e  p a r e n t s  who c h o o s e  t o  se n d  
t h e i r  c h i l d r e n  t o  c h u r c h - r e l a t e d  s c h o o ls .
I n  t h e  p e r i o d  s i n c e  1945 t h e  S uprem e C o u r t  h a s  d e c id e d  
o v e r  a d o ze n  c a s e s  i n v o l v i n g  a i d  t o  s e c t a r i a n  s c h o o l s .  The 
n a t u r e  o f  t h i s  a i d  h a s  v a r i e d  f ro m  r e i m b u r s i n g  p a r e n t s  f o r  
c o s t s  o f  t r a n s p o r t a t i o n  t o  p ay in g  th e  s a l a r i e s  o f  t e a c h e r s  i n  
p a r o c h ia l  s c h o o ls .  The j u s t i c e s  have been  s h a rp ly  d iv id e d  i n  
t h e i r  d e c i s i o n s ;  w h e re  som e h a v e  v ie w e d  a i d  p ro g ra m s  a s  a  
means t o  a s s u r e  equa l e d u c a t io n a l  o p p o r t u n i t i e s  f o r  c h i ld r e n
2
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i n  non p u b lic  s c h o o ls ,  o t h e r s  have p e rc e iv e d  th e  a s s i s t a n c e  a s  
s u p p o r t  f o r  r e l i g i o u s  i n s t i t u t i o n s .  The e f f o r t s  t o  d e f i n e  
t e r r a s  an d  s e t  g u i d e l i n e s ,  r a t h e r  t h a n  c l a r i f y i n g  t h e  i s s u e ,  
h a v e  e n c o u r a g e d  l e g i s l a t o r s  t o  f i n d  w a y s  t o  a v o i d  
c o n s t i t u t i o n a l  p i t f a l l s  th r o u g h  l e g a l  t e c h n i c a l i t i e s  an d  
g o v e rn m en t s u p e r v i s i o n .  T h ese  a t t e m p t s  t o  s i d e - s t e p  t h e  
m ajor s tu m b lin g  b lo c k s  have , i n  t u r n ,  deepened t h e  d iv i s io n s  
on th e  C ourt and f u r t h e r  c o m p lic a te d  t h e  i s s u e .
T h is  s tu d y  o f  d e c i s io n  making by Supreme C ourt j u s t i c e s  
fo c u se s  on c a s e s  in v o lv in g  a i d  t o  s e c t a r i a n  s c h o o ls ,  i n  p a r t ,  
b e c a u s e  t h e  m a rk e d ly  d i f f e r e n t  p o s i t i o n s  t a k e n  by t h e  
j u s t i c e s  can  be b o th  i d e n t i f i e d  a n d  a c c o u n te d  f o r .  S e v e r a l  
f a c t o r s  have come i n t o  p la y .  F i r s t ,  t h e  r e l i g i o u s  a s p e c t  o f  
th e  i s s u e  h a s  ten d ed  t o  e l i c i t  s t r o n g  f e e l i n g s  e i t h e r  f o r  o r  
a g a in s t  t h e  a id .  In  some i n s t a n c e s ,  p e r s o n a l  p r e ju d ic e s  have 
in f lu e n c e d  a  j u s t i c e ' s  d e c i s io n ;  i n  o t h e r s ,  th e  te a c h in g s  o f  
a  p a r t i c u l a r  d e n o m i n a t i o n  o r  a  h i s t o r y  o f  r e l i g i o u s  
p e r s e c u t io n  d e te rm in ed  an  i n d i v i d u a l ' s  i n t e r p r e t a t i o n  of th e  
F i r s t  Amendment.
S econd , s i n c e  W o rld  War I I ,  w i t h  t h e  i n c o r p o r a t i o n  o f
t h e  B i l l  o f  R i g h t s  i n t o  t h e  F o u r t e e n t h  Amendment an d  t h e
p ro n o u n cem en t o f  t h e  d o c t r i n e  o f  p r e f e r r e d  f r e e d o m s ,  c a s e s
i n v o l v i n g  c h u rc h  a n d  s t a t e  becam e a  m eans by w h ic h  t h e
j u s t i c e s  c o u ld  d e m o n s tra te  a  commitment t o  i n d iv i d u a l  r i g h t s ,
€
b u t  a t  a  c o s t .  C a se s  i n v o l v i n g  a i d  t o  s e c t a r i a n  s c h o o l s  
f o r c e d  t h e  j u s t i c e s  t o  w e ig h  t h e  F i r s t  A m e n d m e n t 's  
p r o h ib i t i o n  o f  law s  r e s p e c t in g  an  e s t a b l i s h m e n t  o f  r e l i g i o n
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a g a in s t  th e  a t t r a c t i v e  n o t io n  t h a t  such a id  would im prove th e  
q u a l i t y  of e d u c a tio n  and e q u a l iz e  o p p o r tu n i t i e s .
I n d e e d ,  t h e  p r e s s u r e s  on t h e  j u s t i c e s  t o  u p h o ld  
government a id  programs w ere fo rm id a b le .  In f lu e n c e d  by th e  
C old  War and  t h e  s p a c e  r a c e ,  g o v e rn m e n t  em barked  on a  m a jo r  
cam paign  t o  im prove  t h e  q u a l i t y  o f  e d u c a t i o n  i n  A m erica .  
G re a te r  aw areness o f  th e  d e b i l i t a t i n g  e f f e c t s  o f  p o v e r ty  and 
ignorance  gave added im pu lse  t o  t h e  movement. In  a d d i t i o n ,  
p a r o c h i a l  s c h o o ls  f a c e d  a  num ber o f  p ro b le m s  -  d e c l i n i n g  
e n r o l l m e n t s  and  f e w e r  m em bers o f  t h e  r e l i g i o u s  o r d e r s  t o  
se rv e  a s  te a c h e r s ,  compounded by i n f l a t i o n  -  t h a t  f o rc e d  many 
o f  them t o  c l o s e  d u r in g  t h e  s i x t i e s .  T h is  d e c l i n e  made i t  
seem l i k e l y  t h a t  p u b l i c  s c h o o l s  w o u ld  h av e  t o  t a k e  up t h e  
s la c k .  Yet p u b l ic  sc h o o ls  w ere  a l s o  deed ing  w i th  i n f l a t i o n ,  
a  r i s i n g  sch o o l-ag e  p o p u la t io n ,  and t h e  expenses o f  upgrad ing  
t e x tb o o k s ,  e q u ip m e n t ,  a n d  f a c i l i t i e s .  T h i s  s i t u a t i o n  l e d  t o  
renew ed  i n t e r e s t  i n  t h e  i d e a  o f  f e d e r a l  a i d  t o  e d u c a t i o n .  
I n i t i a l l y ,  however, r e s i s t a n c e  t o  such  a i d  was s t r o n g  among 
t h e  S o u th e r n e r s  who f e a r e d  t h a t  f e d e r a l  a i d  w o u ld  mean 
f e d e r a l  in t e r f e r e n c e  w i th  t h e i r  p o l i c y  o f  s e g re g a t io n ,  w i th  
t h e  p a s s a g e  o f  c i v i l  r i g h t s  l e g i s l a t i o n ,  a i d  f o r  n o n p u b l ic  
e d u c a t i o n  a c q u i r e d  a  new g ro u p  o f  s u p p o r t e r s :  t h o s e  who
o p t e d  n o t  t o  s e n d  t h e i r  c h i l d r e n  t o  i n t e g r a t e d  p u b l i c  
s c h o o ls .
The d e c i s i o n s  made by t h e  j u s t i c e s  i n  t h e  p a r o c h i a i d  
c a s e s  r e f l e c t  a l l  o f  t h e s e  f a c t o r s .  They a l s o  r e v e a l  t h e  
j u s t i c e s '  p h i l o s o p h i c a l  p r e f e r e n c e s  f o r  r e s t r a i n t  o r
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a c t i v i s m ,  t h e i r  a p p r e c i a t i o n  f o r  p r e c e d e n t s ,  a n d  t h e i r  
a b i l i t y  t o  f o re s e e  th e  im p l i c a t i o n s  o f t h e i r  d e c i s io n s .
The p u rp o s e  o f  t h i s  s tu d y  i s  t o  e x a m in e  t h e  d e c i s i o n ­
m ak ing  p r o c e s s  o f  Suprem e C o u r t  j u s t i c e s  r a t h e r  t h a n  t o  
e v a l u a t e  t h e  m e r i t s  o f  t h e  o p i n i o n s .  The c a s e s  a r e  s im p ly  
th e  v e h i c l e  f o r  d e te rm in in g  th e  n a tu re  o f  t h a t  p ro c e s s .  The 
j u s t i f i c a t i o n  f o r  s u c h  a  s tu d y  i s  b a s e d  on t h e  s i m p l e  f a c t  
t h a t  th e  Supreme Court p la y s  a  c r i t i c a l  r o l e  i n  e s t a b l i s h i n g  
law  and  p o l i c y .  B ecause  o f  t h i s ,  a n  u n d e r s t a n d i n g  o f  how 
d e c i s io n s  a r e  made c o n t r ib u t e s  t o  a  b e t t e r  u n d e rs ta n d in g  o f  
th e  American p o l i t i c a l  system .
What em erg e s  f ro m  t h i s  e x a m i n a t i o n  o f  S uprem e C o u r t  
d e c i s io n s  i s  c o n f i rm a t io n  o f  th e  p o l i t i c a l  c h a r a c te r  o f  th e  
j u d i c i a l  p ro cess .  On th e  one hand, th e  in d iv i d u a l  d e c i s io n s  
of th e  j u s t i c e s  o f te n  r e f l e c t  t h e i r  own p a r t i s a n  p e r s u a s io n s .  
C o n s e r v a t i v e s  w e ig h  ec o n o m ic  c o n s i d e r a t i o n s  m ore  h e a v i l y ,  
w h i le  l i b e r a l s  show g r e a t e r  concern  f o r  in d iv id u a l  r i g h t s  and 
f re e d o m s .  I n  t h e  c a s e s  i n v o l v i n g  a i d  t o  p a r o c h i a l  s c h o o l s ,  
h o w e v e r ,  b r o a d  c a t e g o r i e s  s u c h  a s  " c o n s e r v a t i v e ” a n d  
" l i b e r a l "  l o s e  some o f t h e i r  meaning. For exam ple, W illiam  
Brennan and  Byron w h i te  -  b o th  D em ocrats and l i b e r a l s  -  have 
c o n s i s t e n t l y  t a k e n  o p p o s i n g  p o s i t i o n s .  B r e n n a n  h a s  
e m p h a s iz e d  t h e  n ee d  t o  p r o t e c t  s p e c i f i c  c o n s t i t u t i o n a l  
r i g h t s ,  and W hite h as  fav o red  a n  e n la rg e d  r o l e  f o r  government 
i n  b r i n g i n g  a b o u t  t a n g i b l e  r e f o r m s  t o  b e n e f i t  t h e  
d i s a d v a n ta g e d .  I n  m ak ing  t h e i r  d e c i s i o n s ,  b o th  men h a v e  
a c te d  on th e  b a s i s  of s t r o n g ly  h e ld  p o l i t i c a l  i d e a l s  t h a t  a r e
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g e n e ra l ly  c a te g o r iz e d  a s  l i b e r a l ,  y e t  th e y  r e p r e s e n t  d i s t i n c t  
b ranches  of th e  l i b e r a l  t r a d i t i o n .
I n  a n o t h e r  a n d  p e r h a p s  m o re  i m p o r t a n t  s e n s e ,  t h e  
d e c i s i o n s  o f  th e  C o u r t  may be c l a s s i f i e d  a s  p o l i t i c a l ,  f o r  
th e y  a r e  e x p r e s s i o n s  o f  g e n e r a l  p o l i t i c a l  t r e n d s .  T h is  i s  
e s p e c i a l l y  e v i d e n t  i n  t h e  c a s e s  i n v o l v i n g  a i d  t o  s e c t a r i a n  
s c h o o l s  b e c a u s e  t h e  l e g i s l a t i o n  i t s e l f  h a s  b e e n  p a s s e d  i n  
re sp o n se  t o  p a r t i c u l a r  s o c i a l  and  econom ic needs. In  d e a l in g  
w i t h  t h e s e  c a s e s ,  t h e  j u s t i c e s  h a v e  b e e n  f o r c e d  t o  c o n f r o n t  
t h e  q u e s t i o n  o f  w h e th e r  v a r i o u s  f o r m s  o f  a i d  s h o u ld  be s e e n  
a s  g e n e r a l  w e l f a r e  l e g i s l a t i o n .  A l th o u g h  C o n g re s s  w as 
o r i g i n a l l y  em pow ered t o  p r o v i d e  f o r  t h e  g e n e r a l  w e l f a r e  
( A r t i c l e  1 ,  S e c t i o n  8 o f  t h e  C o n s t i t u t i o n ) ,  t h e  eco n o m ic  
d e p r e s s i o n  o f  t h e  1 9 3 0 s  u s h e r e d  i n  a  g r e a t l y  e x p a n d e d  
p e r c e p t i o n  o f  w h a t  t h a t  c o u l d  o r  s h o u l d  i n c l u d e .  The 
program s, b o th  s t a t e  and  f e d e r a l ,  t o  a s s i s t  n o n p u b lic  s c h o o ls  
w ere a n a t u r a l  b y -p ro d u c t o f  th e  e n la rg e d  concep t o f  g e n e ra l  
w e l f a r e  l e g i s l a t i o n .
The c o n c e p t  o f  g e n e r a l  w e l f a r e  i s ,  h o w e v e r ,  n o t  o n ly  
broad b u t  a l s o  vague. L ack ing  g u id e l in e s  a s  w e l l  a s  c o n c re te  
d e f i n i t i o n s ,  t h e  j u s t i c e s  h a v e  s t r u g g l e d  t o  d e t e r m in e  t h e  
boundary betw een community and  p r i v a t e  i n t e r e s t s .  I n d iv id u a l  
o p in io n s  r e f l e c t  c o n f l i c t i n g  i n t e r p r e t a t i o n s  and su g g e s t  t h e  
d i f f i c u l t y  i n  l o c a t i n g  t h a t  f i n e  l i n e .  N ot s u r p r i s i n g l y ,  
some o f  t h e  s h a r p e s t  d i s a g r e e m e n t s  among t h e  j u s t i c e s  h a v e  
r e s u l t e d  f ro m  t h e i r  d i f f e r i n g  i d e a s  o f  w h a t  c o n s t i t u t e s  
l e g i t i m a t e  g e n e ra l  w e l f a r e  l e g i s l a t i o n .
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T h e  c o m m i t m e n t  o f  t h e  K e n n e d y  a n d  J o h n s o n  
a d m i n i s t r a t i o n s  t o  im p ro v e  t h e  q u a l i t y  o f  l i f e  f o r  a l l  
A m e r ic a n s  l e d  t o  e x p a n d e d  g o v e rn m e n t  r e s p o n s i b i l i t y  and  
pow er. P ro g ram s  t o  a i d  s e c t a r i a n  s c h o o l s  w e re  d e f i n e d  i n  
te rm s  o f  h e lp in g  th e  d isa d v a n ta g e d , e q u a l i z in g  o p p o r t u n i t i e s ,  
an d  im p ro v in g  t h e  q u a l i t y  o f  e d u c a t i o n .  i n  s h o r t ,  t h e  
l e g i s l a t i o n  w as d e f e n d e d  a s  h a v in g  a  p u b l i c  p u r p o s e  a n d  one 
t h a t  was c o n s i s t e n t  w i th  th e  b road  g o a l s  o f  Am erican s o c ie ty .  
B o ard  o f  E d u c a t io n  v . A l l e n  (1 9 6 8 ) ,  t h e  a p p l i c a t i o n  o f  t h i s  
p r i n c i p l e  t o  a l lo w  f o r  some a i d  t o  s e c t a r i a n  s c h o o l s ,  w as 
b a s e d  on a n  a c c e p t a n c e  o f  t h e  v a l u e  o f  an  e x p a n d e d  w e l f a r e  
s t a t e .
T h a t  1968 d e c i s i o n  h a s  s i n c e  come u n d e r  c o n s i d e r a b l e  
c r i t i c i s m ,  i n  some c a s e s  by t h o s e  who a g r e e d  w i t h  t h e  
o r i g i n a l  ju d g m e n t .  G row ing  e v id e n c e  o f  l o b b y i n g  by c h u rc h  
o f f i c i a l s ,  su b seq u en t l e g i s l a t i o n  t h a t  ex ten d ed  t h e  amount of 
a i d  g iv e n  a n d  c r e a t e d  new fo rm s  o f  a i d ,  a s  w e l l  a s  g e n u in e  
c o n c e r n  a b o u t  t h e  a b i l i t y  t o  p r e s e r v e  s e p a r a t e  s p h e r e s  f o r  
c h u r c h  a n d  s t a t e  l e d  t o  t h e  c r e a t i o n  o f  a  s m a l l  b u t  
i n c r e a s i n g l y  s t a l w a r t  f a c t i o n  o f  j u s t i c e s  who h av e  o p p o se d  
v i r t u a l l y  any form o f  a s s i s t a n c e  t o  s e c t a r i a n  s c h o o ls .
C o in c id e n ta l ly ,  a n o th e r  f a c t i o n  h a s  fo rm ed , made up o f  
j u s t i c e s  who a r e  com m itted  t o  u pho ld ing  a i d  p r e c i s e l y  because 
th e y  s e e  i t  f u l f i l l i n g  a  p u b l i c  p u r p o s e .  P e r s u a d e d  by t h e  
argum ent t h a t  th e  r e l i g i o u s  and  s e c u l a r  a s p e c t s  o f  e d u c a t io n  
i n  a s e c t a r i a n  s c h o o l  can  be s e p a r a t e d ,  t h e s e  j u s t i c e s  
m a i n t a i n  t h a t  p u b l i c  f u n d in g  o f  s e c u l a r  p ro g ra m s  i s  b o th
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v a l id  and d e s i r a b le .  W ithout government s u p p o r t ,  t h e  q u a l i t y  
o f  s e c t a r i a n  e d u c a t i o n  w o u ld  d e c l i n e  a n d  c h i l d r e n  w o u ld  be 
th e  in n o c en t v ic t im s .
P o l i t i c a l  c o n s id e r a t io n s  i n  and o f  th e m se lv e s  a r e  n o t ,  
h o w ev e r ,  a d e q u a te  t o  e x p l a i n  j u d i c i a l  d e c i s i o n s .  I n  f a c t .  
Supreme C ourt j u s t i c e s  a r e  in f lu e n c e d  by a  v a r i e t y  o f  f a c t o r s  
i n  f o rm u la t in g  t h e i r  o p in io n s .  I n d iv id u a l  r e l i g i o u s  b e l i e f s ,  
p e rso n a l  p h i lo s o p h ie s  r e g a rd in g  th e  r o l e  o f  t h e  j u d i c i a r y  and 
e v o lv in g  i n t e r p r e t a t i o n s  o f  t h e  C o n s t i t u t i o n ,  r e l i a n c e  on 
lo w e r - c o u r t  o p in io n s ,  d e s i r e  t o  fo l lo w  p re c e d e n t  o r  t h e  need 
t o  c l a r i f y  e a r l i e r  r u l i n g s  -  a l l  o f  th e s e  have c o n t r ib u t e d  t o  
j u d i c i a l  d e c is io n  making i n  c a s e s  in v o lv in g  a i d  t o  s e c t a r i a n  
sch o o ls .  The p ro c es s  i s  complex and th e  w e ig h t  g iv e n  t o  any 
one f a c t o r  v a r i e s  f ro m  c a s e  t o  c a s e  a n d  f ro m  j u s t i c e  t o  
j u s t i c e .
The approach ta k e n  i n  t h i s  s tudy  has  been d e te rm in ed ,  in  
p a r t ,  by th e  a v a i l a b i l i t y  of so u rc e s .  The p r i v a t e  p a p e r s  of 
J u s t i c e s  B la c k ,  B u r to n ,  D o u g la s ,  F r a n k f u r t e r ,  and  R u t l e d g e ,  
who p a r t i c i p a t e d  i n  t h e  f i r s t  c a s e ,  E v e rso n  v. B o a rd  o t  
E d u c a t io n  (1 9 4 7 ) ,  a r e  open  t o  s c h o l a r s .  T hese  c o l l e c t i o n s  
p ro v id e  v a lu a b le  background in fo rm a t io n  on th e  j u s t i c e s  and 
t h e i r  h an d l in g  o f  th e  ca se ,  s i m i l a r l y ,  th e  p a p e rs  o f  C i r c u i t  
J u d g e  W i l l i a m  H enry  H a s t i e  c o n t a i n  h i s  f i l e s  on  Lemon v*. 
K urtzm an (1971) an d  s u g g e s t e d  a c o m p a r is o n  o f  t h e  D i s t r i c t  
Court and Supreme C ourt r u l in g s .
Of p r im ary  im p o rtan ce , however, has  been t h e  d e c i s io n -  
m aking  p r o c e s s  i t s e l f .  U s in g  a  c a s e  s tu d y  a p p r o a c h ,  t h i s  
p a p e r  e x a m in e s  f o u r  m a jo r  a s p e c t s  o f  d e c i s i o n  m a k in g . The
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c h a p t e r  on B v e rso n  f o c u s e s  on t h e  i n d i v i d u a l  b a c k g ro u n d s ,  
p h i l o s o p h i e s ,  an d  c o n c e r n s  o f  t h e  j u s t i c e s ,  i t  d ra w s  f ro m  
m a n u sc r ip t  m a t e r i a l s  and  b io g ra p h ic a l  works in  a n  e f f o r t  t o  
e x p la in  why in d i v i d u a l  j u s t i c e s  c a s t  t h e i r  v o te s  a s  th ey  d id .  
G iv e n  t h e  l a c k  o f  p r e c e d e n t s  f o r  t h i s  c a s e ,  i i r  s e e m s  
r e a s o n a b l e  t o  a s su m e  t h a t  p e r s o n a l  a t t i t u d e s  an d  b e l i e f s  
p layed  a  g r e a t e r  r o l e  i n  t h i s  case  th a n  would o th e rw is e  have  
b ee n  t r u e .  The n e x t  two c h a p t e r s  d i s c u s s  t h e  p o l i t i c a l  
c o n t e x t  o f  t h e  1 9 6 0 s  an d  i t s  e f f e c t  on t h e  Suprem e C o u r t ' s  
1968 d e c i s i o n  i n  B oard  o f  E d u c a t io n  v . A l le n .  A s h o r t  
c h a p t e r  on F l a s t  v . Cohen ( 196 8 )  d i s c u s s e s  t h e  la n d m a rk  
d e c i s i o n  t h a t  g r a n t e d  s t a n d i n g  t o  f e d e r a l  t a x p a y e r s .  The 
t h i r d  m ajor s e c t i o n  o f  th e  paper a n a ly z e s  th e  Supreme C o u r t 's  
dep en d en ce  on lo w e r  c o u r t  o p i n i o n s ;  t h e  com panion  c a s e s  o f  
Lemon v. Kurtzman and Robinson v. DiCenso, p ro v id e  t h e  b a s i s  
f o r  t h i s  a n a l y s i s .  The f i n a l  s e c t i o n  lo o k s  a t  t h e  s e v e r a l  
c a se s  dec id ed  betw een  1972 and 1985 t o  e v a lu a te  how t h e  c o u r t  
b u i l t  on e a r l i e r  d e c i s io n s ,  e s p e c i a l l y  when r e c o n s id e re d  i n  
l i g h t  o f subsequen t l e g i s l a t i o n .
The d i s s e r t a t i o n  b e g in s  w i t h  a  b r i e f  h i s t o r y  o f  t h e  
F i r s t  Amendment a n d  i t s  e f f e c t  upon c h u r c h - s t a t e  r e l a t i o n s  
s i n c e  1789 . T h i s  h i s t o r y  was u sed  by t h e  j u s t i c e s  i n  t h e i r  
e f f o r t s  t o  u n d e r s t a n d  t h e  m e a n in g  a n d  i n t e n t  o f  t h e  
Amendment. For t h e  s tu d e n t ,  i t  s e rv e s  t h e  a d d i t i o n a l  purpose 
of i l l u s t r a t i n g  th e  s e l e c t i v e  n a tu re  o f  j u d i c i a l  r e l i a n c e  on 
h i s t o r y .
9
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^Thomas J e ffe r s o n  to  M essrs. Dodge, Robbins, and N elson, 
1 January 1802, in  The L ife  and W ritin gs o f  Thomas J e ffe r so n . 
ed. A drienne Koch and W illia m  Peden (New York; Modern 
L ibrary , 1944) ,  p . 332.
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THE TRADITION OF CHURCH-STATE RELATIONS
The F i r s t  A m endm ent t o  t h e  C o n s t i t u t i o n  s t a t e s :  
"C o n g ress  s h a l l  make no law  r e s p e c t i n g  a n  e s t a b l i s h m e n t  o f  
r e l i g i o n ,  or p r o h i b i t i n g  t h e  f r e e  e x e r c i s e  t h e r e o f . "  I n  a n  
e f f o r t  to  de te rm ine  th e  o r i g i n a l  i n t e n t  and  meaning o f  t h a t  
p r o v i s i o n ,  t h e  j u s t i c e s  of t h e  U n i te d  S t a t e s  Suprem e C o u r t  
h av e  r e p e a t e d l y  t u r n e d  t o  t h e  h i s t o r y  o f  t h e  Amendment f o r  
g u id a n c e .  They have  e x a m in e d  t h e  r e c o r d s  of t h e  F i r s t  
Congress and t h e  p ap e rs  o f  th o se  in s t ru m e n ta l  in  i t s  d r a f t i n g  
and  p a s s a g e  i n  an  e f f o r t  t o  d i s c o v e r  t h e  p u rp o s e  of t h e  
r e l i g i o n  c l a u s e s .  I n  a d d i t i o n ,  t h e y  h a v e  s t u d i e d  t h e  
r e l a t i o n s h i p  between church  and s t a t e  from c o lo n ia l  t im e s  to  
th e  p r e s e n t ,  fo cu s in g  on t h e  d i f f i c u l t i e s  t h a t  r e s u l t e d  when 
th e  i n t e r e s t s  of th e  church  and th o se  of th e  s t a t e  came i n t o  
c o n f l i c t .  In  d e a l i n g  w i t h  c a s e s  i n v o l v i n g  a i d  t o  s e c t a r i a n  
s c h o o l s ,  th e y  h av e  a l s o  c o n s i d e r e d  t h e  h i s t o r y  o f  e d u c a t i o n  
in  America and th e  e s ta b l i s h m e n t  o f p a ro c h ia l  school system s 
i n  th e  n in e te e n th  ce n tu ry .  R e s u l t in g  from t h i s  r e s e a r c h  h a s  
been  an  a p p r e c i a t i o n  on t h e  p a r t  o f  m o st j u s t i c e s  o f  t h e  need  
to  weigh th e  i n d i v i d u a l ' s  r i g h t  t o  f r e e  e x e r c i s e  a g a i n s t  th e  
c o m m u n ity 's  i n t e r e s t s  an d  w e l l  b e in g .  I n  s h o r t ,  th e y  have  
reco g n ized  th e  d i f f i c u l t y  of upho ld ing  bo th  F i r s t  Amendment 
p ro v is io n s  f o r  r e l i g i o u s  freedom : t h e  p r o h i b i t i o n  of an y th in g  
r e s p e c t i n g  a n  e s t a b l i s h m e n t  an d  th e  g u a r a n t e e  o f  f r e e  
e x e rc is e .
11
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This  r e l i a n c e  on h i s t o r y  by t h e  j u s t i c e s  makes doubly  
i m p e r a t i v e  an  e x a m i n a t i o n  of  t h e  e v o l u t i o n  of  t h e  r e l i g i o n  
c l a u s e s  o f  t h e  F i r s t  A m endm ent  a n d  o f  t h e  s o c i a l  a n d  
p o l i t i c a l  developments s u r ro u n d in g  s e c t a r i a n  s c h o o l s  i n  th e  
U n i t e d  S t a t e s .  The h i s t o r i c a l  b a c k g ro u n d  f o r  t h e  c a s e s  
in v o lv in g  a i d  to  s e c t a r i a n  s c h o o ls  p ro v id e s  an  a p p r e c i a t i o n  
f o r  t h e  d i f f e r i n g  p o s i t i o n s  t a k e n  by t h e  j u s t i c e s ;  some have 
em p h a s iz ed  th e  need  t o  g u a r d  a g a i n s t  e s t a b l i s h m e n t ,  w h i l e  
o t h e r s  have  warned  t h a t  b a r r i e r s  a g a i n s t  e s t a b l i s h m e n t  may 
themselves  undermine th e  f r e e  e x e r c i s e  of r e l i g i o n .  For th e  
most p a r t ,  th o s e  who h a v e  r e l i e d  h e a v i l y  on h i s t o r y  t o  
s u b s t a n t i a t e  t h e i r  p o s i t i o n s  have been th e  j u s t i c e s  who have 
favored  a s t r i c t  s e p a r a t i o n  of  church  and s t a t e ,  and, indeed ,  
c o n s t i t u t i o n a l  h i s t o r y  s u p p o r t s  t h e i r  b e l i e f  t h a t  t h e  
Founding  F a t h e r s  i n t e n d e d  t o  e s t a b l i s h  a w a l l  b e tw e e n  t h e  
r e l i g i o u s  and s e c u la r  spheres.^- Yet th o s e  j u s t i c e s  who have 
a d o p te d  a p o l i c y  of a c c o m m o d a t io n  h a v e  a l s o  d e f e n d e d  t h e i r  
p o s i t i o n  w i t h  h i s t o r i c a l  e v i d e n c e ,  c i t i n g  a c t u a l  p r a c t i c e  
r a t h e r  t h a n  a b s t r a c t  t h e o r y  o r  p o l i t i c a l  i d e a l s .  2 Thus,  
w h i l e  h i s t o r y  i s  i m p o r t a n t  i n  a p p r e c i a t i n g  t h e  c a s e s  
t h e m s e l v e s ,  i t  h a s  a l s o  b e e n  a c r u c i a l  e l e m e n t  i n  t h e  
dec is ion -m ak ing  p ro ces s .
Of p a r t i c u l a r  r e l e v a n c e  t o  t h i s  s tu d y  of  j u d i c i a l  
d e c i s i o n  making a r e ,  f i r s t ,  t h e  a d o p t i o n  of  t h e  F i r s t  
Amendment, second, t h e  e s t a b l i s h m e n t  by th e  C a th o l i c  Church 
of an  e x te n s iv e  p a r o c h i a l  schoo l  system d u r in g  th e  f i r s t  
h a l f  of th e  n in e te e n th  c e n tu ry  and t h e  subsequent  a d o p t io n  by
12
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m o s t  s t a t e s  o f  c o n s t i t u t i o n a l  a m e n d m e n t s  t o  p r o h i b i t  
a l l o c a t i o n  of p u b l i c  fu n d s  t o  s e c t a r i a n  s c h o o l s ,  and, t h i r d ,  
th e  r ea so n in g  used by Supreme Court  j u s t i c e s  i n  e a r l y  c a s e s  
in v o lv in g  e s t a b l i s h m e n t  and f r e e  e x e r c i s e .  B efo re  t u r n i n g  t o  
t h e  s p e c i f i c  c a s e s  i n v o l v i n g  a i d  t o  s e c t a r i a n  s c h o o l s ,  a 
b r i e f  exam ina t ion  of t h e s e  p o i n t s  i s  i n  o rd e r .
13
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The F i r s t  Amendment p r o v i s i o n s  f o r  r e l i g i o u s  f re e d o m  
w ere  o r i g i n a l l y  i n t e n d e d  t o  g u a rd  a g a i n s t  i n f r i n g e m e n t  of  
i n d i v i d u a l  l i b e r t i e s  by t h e  f e d e r a l  g o v e rn m e n t .  I t  w as ,  
h o w e v e r ,  g e n e r a l l y  u n d e r s t o o d  t h a t  t h e  n a t i o n a l  C o n g re s s  
l a c k e d  t h e  power t o  l e g i s l a t e  i n  t h i s  a r e a  r e g a r d l e s s  o f  
w h e t h e r  a B i l l  of R i g h t s  w ere  p a s s e d ,  an d  b o th  M adison and  
H a m i l to n  o b j e c t e d  i n i t i a l l y  t o  t h e  i n c l u s i o n  o f  a B i l l  of  
R i g h t s  f o r  f e a r  t h a t  i t  w ou ld  im p ly  t h a t  C o n g re s s  d i d  hav e  
a u t h o r i t y  t o  p a s s  l a w s  a f f e c t i n g  b a s i c  r i g h t s  o f  
i n d i v i d u a l s . ^  Madison ag reed ,  however, t o  p ropose  a s e r i e s  
of amendments t o  t h e  r e c e n t l y  r a t i f i e d  C o n s t i t u t i o n .  He was 
persuaded by Thomas J e f f e r s o n  and by t h e  V i r g i n i a  B a p t i s t s ,  
whose s u p p o r t  he  n e e d e d  t o  be e l e c t e d  t o  C o n g re s s .  In  
a d d i t i o n ,  h e  w a n t e d  t o  c o u n t e r  t h e  m o v e m e n t  o f  t h e  
a n t i f e d e r a l i s t s  f o r  a new c o n s t i t u t i o n a l  c o n v e n t i o n .  
I n c l u d e d  among t h e  p r o p o s e d  am endm en ts  w as  t h e  p r o v i s i o n :  
"The c i v i l  r i g h t s  o f  none s h a l l  be a b r i d g e d  on a c c o u n t  o f  
r e l i g i o u s  b e l i e f  o r  w o rsh ip ,  nor s h a l l  any n a t i o n a l  r e l i g i o n  
be e s t a b l i s h e d ,  no r  s h a l l  t h e  f u l l  and  e q u a l  r i g h t s  o f  
consc ience  be i n  any manner or on any p r e t e x t ,  i n f r i n g e d . " 4
T h e  b r i e f  d e b a t e s  c o n d u c t e d  i n  t h e  H o u se  d e a l t  
p r i m a r i l y  w i t h  t h e  w o r d i n g  o f  t h e  am endm ent .  The c e n t r a l  
i s s u e  w as  w h e th e r  . th e  w o rd  " n a t i o n a l "  s h o u l d  be i n c l u d e d  t o  
a s s u r e  t h e  s t a t e s  t h a t  t h e i r  p o w ers  t o  e s t a b l i s h  o r  s u p p o r t  
r e l i g i o n  w ou ld  n o t  be e l i m i n a t e d .  A r e v i s e d  v e r s i o n ,  " t h a t
14
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Congress s h a l l  make no law s to u ch in g  r e l i g i o n ,  or i n f r i n g i n g
t h e  r i g h t s  of  c o n s c i e n c e , "  p a s s e d  t h e  House by a v o t e  o f  3 1 -
20.5 The p roposa l  was a g a in  reworded, "Congress s h a l l  make
no law e s t a b l i s h i n g  r e l i g i o n ,  or t o  p r e v e n t  th e  f r e e  e x e r c i s e
t h e r e o f ,  nor  s h a l l  t h e  r i g h t s  o f  c o n s c i e n c e  be i n f r i n g e d , "
before  being su b m i t ted  t o  t h e  Sena te .
The S e n a t e  r e c o r d s ,  though  l i m i t e d  t o  t h e  m o t i o n s
t h e m s e l v e s ,  s u g g e s t  t h a t  t h e  members  w a n te d  t o  b r o a d e n  t h e
m ean ing  beyond m e r e l y  a ban on p r e f e r e n c e  t o  one s e c t .
D i s s a t i s f i e d  w i t h  t h e  w o rd i n g  o f  t h e  S e n a t e ' s  p r o p o s a l ,  t h e
House e s t a b l i s h e d  a j o i n t  conference  com m ittee  and a p p o in te d
Madison t o  c h a i r  t h e  c o m m i t t e e .  The co m p ro m ise  v e r s i o n
r e f l e c t e d  t h e  s t r o n g  f e e l i n g  by b o th  r e p r e s e n t a t i v e s  and
s e n a t o r s  t h a t  a ban on p r e f e r e n c e  of  one s e c t  o r  r e l i g i o n
o ver  o t h e r s  was n o t  s u f f i c i e n t .  Drawn up by t h e  j o i n t
c o m m i t t e e ,  t h e  d r a f t ,  w h ic h  l a t e r  became p a r t  of t h e  F i r s t
Amendment, r e c e iv e d  ap p ro v a l  from t h e  House on 24 September
1789 and from th e  S en a te  on th e  f o l lo w in g  day.®
Leonard Levy co nc ludes  t h a t  t h e  h i s t o r y  of t h e  d r a f t i n g
of th e  n o - e s t a b l i s h m e n t  c l a u s e  p ro v id es  conv inc ing  ev idence
t h a t  t h e  i n t e n t  o f  t h e  f r a m e r s  w a s  t o  p r e c l u d e  a n
i l l e g i t i m a t e  expans ion  of the  powers of Congress.
To a r g u e  . . • t h a t  t h e  a m e n d m e n t  p e r m i t s
C o n g r e s s i o n a l  a i d  a n d  s u p p o r t  t o  r e l i g i o n  i n  
gen e ra l  or t o  a l l  churches  w i th o u t  d i s c r i m i n a t i o n  
l e a d s  t o  t h e  i m p o s s i b l e  c o n c l u s i o n  t h a t  t h e  F i r s t  
A m endm ent  a d d e d  t o  C o n g r e s s '  p o w e r .  N o t h i n g  
su p p o r t s  such a c o n s lu s io n .  Every b i t  of  evidence 
g o e s  t o  p r o v e  t h a t  t h e  F i r s t  Amendment,  l i k e  t h e  
o t h e r s ,  was  i n t e n d e d  t o  r e s t r i c t  C o n g re s s  t o  i t s  
e n u m e r a t e d  p o w e r s .  s i n c e  t h e  C o n s t i t u t i o n a l  
C o n v e n t io n  gave C o n g re s s  no power t o  l e g i s l a t e  on
15
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m a t t e r s  c o n c e r n i n g  r e l i g i o n ,  C o n g re s s  had  no such  
power even i n  th e  absence  of th e  F i r s t  Amendment.7
Based on an exa m in a tio n  o f  th e  c o l o n i a l  p r o v i s i o n s  f o r
s u p p o r t  o f  r e l i g i o n  a n d  t h e  n e w l y  w r i t t e n  s t a t e
c o n s t i t u t i o n s ,  Levy f u r t h e r  c o n t e n d s  t h a t  t h e  m e an in g  o f
" e s ta b l ish m e n t"  a t  th e  t im e  th e  F i r s t  Amendment was w r i t t e n
d id  n o t  mean s im p ly  t h e  c r e a t i o n  o f  a  s i n g l e  s t a t e  c h u r c h .
Rather ,  i t  meant "government a i d  and s p o n so r sh ip  of  r e l i g i o n ,
p r i n c i p a l l y  by im p a r t i a l  t a x  s u p p o r t  of t h e  i n s t i t u t i o n s  o f
r e l i g i o n ,  the  churches."8 In  s h o r t ,  th e  p r o h i b i t i o n  a g a i n s t
e s t a b l i s h m e n t  was s p e c i f i c a l l y  w orded  so  a s  t o  h a v e  f a r -
reach in g  i m p l i c a t i o n s .
Not a l l  h i s t o r i a n s  a g r e e  w i t h  L evy’s c o n c l u s i o n s .  A.
Jam es  R e ic h l e y  p o i n t s  o u t  t h a t  t h e  same C o n g re s s  t h a t
p ro p o s e d  t h e  F i r s t  Amendment a l s o  r e a d o p t e d  t h e  N o r t h w e s t
O rd in an ce  o f  1787, i n c l u d i n g  t h e  p r o v i s i o n :  " R e l i g i o n ,
m o r a l i t y ,  and knowledge, b e ing  n e c e s s a ry  to  good government
and t h e  h a p p i n e s s  of  m a n k in d ,  s c h o o l s  and  t h e  m eans  o f
l e a r n i n g  s h a l l  f o r e v e r  be e n c o u r a g e d . "  C o n c e d in g  t h a t
"[s]ome am biguity  was no doubt p r e s e n t  i n  th e  meaning of t h e
e s t a b l i s h m e n t  c l a u s e  fro m  t h e  s t a r t , "  R e ic h l e y  i n s i s t s ,
" t h e r e  i s  n o th in g  i n  i t  i n c o n s i s t e n t  w i th  t h e  v i r t u a l l y
unanimous view among t h e  fo u n d e r s  t h a t  f u n c t i o n a l  s e p a r a t i o n
be tw een  ch u rch  and  s t a t e  s h o u ld  be  m a i n t a i n e d  w i t h o u t
th r e a t e n i n g  t h e  su p p o r t  and guidance r e c e iv e d  by r e p u b l i c a n
government from r e l i g i o n . " 9
The e v i d e n c e ,  a t  l e a s t  so  f a r  a s  Madison and  J e f f e r s o n
a r e  c o n c e rn e d ,  d o e s  n o t  s u p p o r t  R e i c h l e y 's  c o n t e n t i o n .
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Author  o f  t h e  V i r g i n i a  " B i l l  f o r  E s t a b l i s h i n g  R e l i g i o u s  
Freedom," J e f f e r s o n  s t a t e d  t h a t  "no man s h a l l  be com pe l led  t o  
f r e q u e n t  o r  suppor t  any r e l i g i o u s  w o rsh ip ,  p l a c e ,  or  m i n i s t r y  
w ha tsoever ,  nor s h a l l  be en fo rced ,  r e s t r a i n e d ,  m o le s te d ,  o r  
bur thened  i n  h i s  body or goods, or s h a l l  o th e rw is e  s u f f e r ,  on 
a c c o u n t  of  h i s  r e l i g i o u s  o p i n i o n s  o r  b e l i e f s . " 10 I n  h i s  
Notes on V i r g in i a  ( o r i g i n a l l y  p u b l i s h e d  i n  P a r i s  i n  1784),  he 
ex p la in e d  t h e  l o g i c a l  b a s i s  f o r  h i s  p o s i t i o n :
But h i s  own r u l e r s  c a n  h a v e  no a u t h o r i t y  o v e r  
su c h  n a t u r a l  r i g h t s ,  o n ly  a s  we h av e  s u b m i t t e d  t o  
them. The r i g h t s  o f  consc ience  we never  su b m i t te d ,  
we cou ld  not  subm it .  We a r e  a n s w e ra b le  f o r  them t o  
God. . . . Reason an d  f r e e  i n q u i r y  a r e  t h e  o n ly  
e f f e c t u a l  a g e n t s  a g a i n s t  e r r o r .  G i v e  a l o o s e  t o  
t h e m ,  t h e y  w i l l  s u p p o r t  t h e  t r u e  r e l i g i o n  by 
b r in g in g  every f a l s e  one to  t h e i r  t r i b u n a l ,  t o  th e  
t e s t  of t h e i r  i n v e s t i g a t i o n .  They a r e  t h e  n a t u r a l  
e n e m ie s  of  e r r o r ,  and  o f  e r r o r  o n l y .  . . .  I t  i s  
e r r o r  a lone  which needs t h e  s u p p o r t  of  government.
T ru th  can  s t a n d  by i t s e l f .  . . . What h a s  b e e n  t h e  
e f f e c t  o f  c o e r c i o n ?  To make one h a l f  t h e  w o r l d  
f o o l s ,  and  th e  o t h e r  h a l f  h y p o c r i t e s .  To s u p p o r t  
roguery and e r r o r  a l l  over  th e  e a r t h . 11
And i n  1802, i n  h i s  l e t t e r  t o  t h e  B a p t i s t s  o f  D anbury ,
C onnec t icu t ,  J e f f e r s o n  r e f e r r e d  t o  t h e  E s ta b l i s h m e n t  Clause
of t h e  F i r s t  Amendment a s  " b u i l d i n g  a w a l l  o f  s e p a r a t i o n
between Church and s t a t e . " 12 C l e a r ly ,  J e f f e r s o n ' s  p o s i t i o n
on t h i s  i s s u e  d id  n o t  even l e a n  tow ard  accommodation. Q u i t e
t h e  o p p o s i t e .  He s t r o n g l y  o p p o sed  any  l e g i s l a t i o n  t h a t
s u g g e s t e d  g o v e rn m e n t  s u p p o r t  f o r  r e l i g i o n ,  w h e t h e r  t h a t
su p p o r t  took t h e  form of a fo rm a l  s a n c t i o n  o r  t h e  a l l o c a t i n g
of p u b l i c  funds .
M a d is o n 's  com m itm en t  t o  a p o l i c y  o f  s t r i c t  s e p a r a t i o n
had g r e a t e r  o p p o r t u n i t y  t o  f i n d  e x p r e s s i o n  i n  p r a c t i c e  a s
well  a s  i n  p ro se ,  f o r  Madison rem ained  i n  V i r g i n i a  andplayed
17
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an a c t i v e  r o l e  i n  t h e  l e g i s l a t i v e  b a t t l e  t o  s e p a r a t e  c h u r c h  
and  s t a t e .  H is  m o s t  i m p o r t a n t  c o n t r i b u t i o n  l a y  i n  h i s  
o p p o s i t i o n  t o  a b i l l  p r o p o s e d  by P a t r i c k  Henry i n  1784 f o r  
" E s t a b l i s h i n g  a P r o v i s i o n  f o r  T e a c h e r s  of  t h e  C h r i s t i a n  
R e l ig io n ."  T h is  measure,  had i t  passed ,  would have r e q u i r e d  
a l l  p e r s o n s  Mt o  pay a m o d e r a t e  t a x  o r  c o n t r i b u t i o n  a n n u a l l y  
f o r  t h e  s u p p o r t  o f  t h e  C h r i s t i a n  r e l i g i o n ,  o r  o f  som e 
C h r i s t i a n  church,  denom inat ion  or communion of C h r i s t i a n s ,  o r  
f o r  some form of C h r i s t i a n  w or sh ip .  "13 Madison o b ta in e d  a
postponement of c o n s i d e r a t i o n  of  th e  b i l l  from December 1784 
t o  November 1785, and i n  t h e  meantime, Henry became governor.  
While d e f e a t  of th e  b i l l  p robab ly  was due i n  p a r t  t o  Henry 's  
absence from th e  Assembly and t h e  r e s u l t i n g  l a c k  of  e f f e c t i v e  
l e g i s l a t i v e  l e a d e r s h i p ,  t h e  m ore  i m p o r t a n t  f a c t o r  was 
M a d is o n 's  "A M em oria l  and R e m o n s t r a n c e . " 1 ^ W r i t t e n  a n d  
w i d e l y  d i s t r i b u t e d  i n  t h e  a u t u m n  o f  1 7 8 5 ,  b e f o r e  t h e  
l e g i s l a t u r e  r e c o n v e n e d ,  t h i s  docum ent  s y s t e m a t i c a l l y  p u t  
f o r t h  t h e  r e a s o n s  f o r  opposing  th e  a s se s s m en t  b i l l .
M adison  began  w i t h  t h e  " f u n d a m e n ta l  and  u n d e n i a b l e  
t r u t h ,  ' t h a t  R e l ig io n  of  the  duty w hich  we owe t o  our  C re a to r  
and t h e  m anner  o f  d i s c h a r g i n g  i t ,  can  be d i r e c t e d  o n l y  by 
r e a s o n  an d  c o n v i c t i o n ,  n o t  by f o r c e  o r  v i o l e n c e . ' "  He 
co n t in u ed :
The R e l ig i o n  t h e n  of  every man must be l e f t  t o  t h e  
c o n v i c t i o n  and  c o n s c i e n c e  o f  e v e ry  man; an d  i t  i s  
t h e  r i g h t  of every man t o  e x e r c i s e  i t  a s  th e s e  may 
d i c t a t e .  T h i s  r i g h t  i s  i n  i t s  n a t u r e  a n  
u n a l i e n a b l e  r i g h t .  I t  i s  u n a l i e n a b le ;  because t h e  
o p i n i o n s  of  men, d e p e n d in g  o n ly  on  t h e  e v i d e n c e  
co n tem p la te d  by t h e i r  own minds,  cannot fo l lo w  th e  
d i c t a t e s  of  o t h e r  men: I t  i s  u n a l i e n a b l e  a l s o ;
b e c a u s e  w h a t  i s  h e r e  a r i g h t  t o w a r d s  men, i s  a d u ty
18
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towards  t h e  C rea to r .  I t  i s  t h e  duty  of  every man t o  
r e n d e r  t o  t h e  C r e a t o r  su c h  homage,  and  s u c h  o n l y ,  
a s  h e  b e l i e v e s  t o  be a c c e p t a b l e  t o  h im . T h i s  d u ty  
i s  p r e c e d e n t  b o th  i n  o r d e r  o f  t i m e  an d  d e c r e e  o f  
o b l i g a t i o n ,  t o  t h e  c l a im s  o f  C i v i l  S o c ie ty .1^
In  a d d i t i o n  t o  t h i s  d e f e n s e  of  t h e  r i g h t s  o f  c o n s c i e n c e ,
Madison a r g u e d  t h a t  r e l i g i o n  c a n n o t  be l e g i s l a t e d  and  any
a t t e m p t  t o  do so v i o l a t e s  n o t  only  th e  n a t u r a l  r i g h t s  o f  th e
i n d i v i d u a l  b u t  a l s o  t h e  b a s i c  t e n e t s  o f  C h r i s t i a n i t y ,  " f o r
every page of i t  d isavows a dependence on th e  powers of t h i s
w o r l d . " 16 C i v i l  a u t h o r i t y  c a n n o t  be e m p o w e re d  w i t h
a u t h o r i t y  t o  i m p o s e  r e l i g i o u s  b e l i e f  n o r  t o  e n f o r c e
compliance w i th  r e l i g i o u s  p r a c t i c e s .
H e n r y ' s  a s s e s s m e n t  b i l l  m e t  o v e rw h e lm in g  o p p o s i t i o n .
Both B a p t i s t s  and P r e s b y t e r i a n s  had v o ic e d  s t r o n g  o b j e c t i o n s
when i t  w as  f i r s t  p ro p o s e d .  And, a s  a  r e s u l t  o f  M ad iso n 's
" M e m o r i a l , "  f o r t y - s e v e n  c o u n t i e s  r e g i s t e r e d  t h e i r
o p p o s i t i o n . 1^ The d e f e a t  of t h e  a s se s s m en t  b i l l  convinced
Madison t o  push  f o r  t h e  p a s s a g e  of  J e f f e r s o n ' s  B i l l  f o r
E s t a b l i s h i n g  R e l ig io u s  Freedom, and t h e  l e g i s l a t u r e  gave i t s
^approval i n  January  1786.18
The s t r e n g t h  of Madison's  commitment t o  t h e  s e p a r a t i o n
of s e c u l a r  and  ; ; e l i g i o u s  s p h e r e s  s u r f a c e d  a g a i n  d u r i n g  h i s
P r e s i d e n c y .  In  1811 C o n g r e s s  p a s s e d  a  l a n d - g r a n t  b i l l  t h a t
p rov ided  f i v e  a c r e s  t o  a B a p t i s t  church t h a t  had ,  a s  a r e s u l t
of a su rv ey in g  e r r o r ,  been b u i l t  on p u b l i c  land .  The purpose
o f  t h e  g r a n t  was s im p ly  t o  r e c t i f y  t h e  e r r o r ,  y e t  Madison
v e t o e d  t h e  b i l l  on t h e  g r o u n d  t h a t  i t  " c o m p r o m i s e s  a
p r i n c i p l e  and  p r e c e d e n t ,  f o r  t h e  a p p r o p r i a t i o n  o f  f u n d s  of
t h e  U n i t e d  s t a t e s  f o r  t h e  u se  an d  s u p p o r t  o f  r e l i g i o u s
19
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s o c i e t i e s ?  c o n t r a ry  t o  t h e  a r t i c l e  of th e  C o n s t i t u t i o n  which 
d e c l a r e s  t h a t  C o n g re s s  s h a l l  make no law  r e s p e c t i n g  a 
r e l i g i o u s  e s t a b l  i s h r a e n t . ,wl& He a l s o  v e t o e d  a b i l l  t h a t  
w o u l d  h a v e  i n c o r p o r a t e d  a c h u r c h  i n  t h e  D i s t r i c t  o f
Columbia, 20
A f te r  r e t i r i n g  from t h e  Presidency* Madison s t a t e d  h i s  
d i s a p p r o v a l  o f  P r e s i d e n t i a l  p r o c l a m a t i o n s  o f  d a y s  o f  
t h a n k s g i v i n g  an d  o f  t a x - s u p p o r t e d  c h a p l a i n s  f o r  t h e  a rm ed  
s e r v i c e s  a n d  f o r  C o n g r e s s .  R e f e r r i n g  t o  t h e s e  a s  
" e s t a b l i s h m e n t s "  o r  " t h e  e s t a b l i s h m e n t  o f  a n a t i o n a l  
r e l i g i o n , "  he wrote?  " I f  r e l i g i o n  c o n s i s t s  i n  v o lu n ta ry  a c t s  
of i n d iv i d u a l s ,  s i n g l y ,  or v o l u n t a r i l y  a s s o c i a t e d ,  and i t  be 
p r o p e r  t h a t  p u b l i c  f u n c t i o n a r i e s ,  a s  w e l l  a s  t h e i r  
C o n s t i t u e n t s  s h o u l d  d i s c h a r g e  t h e i r  r e l i g i o u s  d u t i e s ,  l e t  
them l i k e  t h e i r  C o n s t i t u e n t s ,  do so  a t  t h e i r  own expense."21 
This  ev idence makes c l e a r  t h a t  Madison "remained c o n s ta n t  on 
t h i s  s u b j e c t  a l l  h i s  l i f e . " 22
20
Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.
I I .
G o v e rn m e n t -m a n d a te d  r e l i g i o u s  e d u c a t i o n  was common 
th roughout  th e  c o lo n ie s .  S in ce  th e  F i r s t  Amendment a p p l i e d  
o n ly  t o  C o n g re s s ,  m ost  o f  t h e  s t a t e s ,  i n c l u d i n g  t h o s e  t h a t  
d id  n o t  have  a n  e s t a b l i s h e d  c h u r c h ,  c o n t i n u e d  t o  s u p p o r t  
r e l i g i o u s  e d u c a t i o n  i n t o  t h e  n i n e t e e n t h  c e n t u r y .  Most 
Americans b e l ie v e d  t h a t  moral  t r a i n i n g  was needed t o  i n s u r e  a 
r e s p o n s ib l e  and v i r t u o u s  c i t i z e n r y ,  b u t ,  u n l ik e  Madison, they  
s u p p o r t e d  t h e  p r a c t i c e  of t e a c h i n g  r e l i g i o n  i n  t h e  p u b l i c  
schoo ls  i n  o rde r  t o  p ro v id e  t h e  r e q u i s i t e  moral  i n s t r u c t i o n .  
They a l s o  e n d o r s e d  p u b l i c  s u b s i d i e s  f o r  p r i v a t e  s c h o o l s  
m a i n t a i n e d  by t h e  P r o t e s t a n t  c h u r c h e s .  The t u r n i n g  p o i n t  
came a f t e r  1830. The i n f l u x  o f  l a r g e  n u m b ers  of  Roman 
C a t h o l i c s  w as  a c c o m p a n ie d  by a p p l i c a t i o n s  f ro m  c h u rc h  
o f f i c i a l s  f o r  g o v e rn m e n t  money t o  f u n d  p a r o c h i a l  s c h o o l s .  
These  r e q u e s t s  m e t  s t r o n g  r e s i s t a n c e  f rom  P r o t e s t a n t -  
c o n t r o l l e d  g o v e rn m e n t s .  A l th o u g h  some c o m p ro m ise s  w e r e  
w o r k e d  o u t  i n i t i a l l y ,  c o n s t i t u t i o n a l  a m e n d m e n t s  w e r e  
e v e n tu a l ly  adop ted  i n  t h i r t y - t h r e e  s t a t e s  t o  p r o h i b i t  p u b l i c  
fund ing  of c h u r c h - r e l a t e d  s c h o o ls .
In  b o th  New E n g la n d  a n d  t h e  S o u t h e r n  c o l o n i e s ,  l a w s  
r e q u i r e d  t h a t  c h i l d r e n  be p r o v i d e d  w i t h  a  r e l i g i o u s  
e d u c a t i o n .  M a s s a c h u s e t t s  s e t  t h e  p r e c e d e n t  i n  1 6 4 7 ;  
Connect icu t  f o l lo w e d  s u i t  i n  1650, and New Hampshire i n  1680. 
The l e g i s l a t u r e  of South C a ro l in a  i n  1710 approved a  s t a t u t e  
c a l l i n g  f o r  "a f r e e  s c h o o l  . . . f o r  t h e  i n s t r u c t i o n  o f  t h e  
y o u th  of  t h i s  p r o v i n c e  i n  Grammar,  an d  o t h e r  a r t s  an d
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s c i e n c e s  an d  u s e f u l  l e a r n i n g  a n d  a l s o  i n  t h e  p r i n c i p l e s  of  
t h e  C h r i s t i a n  r e l i g i o n . ” And, on t h e  eve of  t h e  R e v o l u t i o n ,  
i n  1 776 ,  N o r th  C a r o l i n a  a d o p t e d  a new c o n s t i t u t i o n  t h a t  
acknowledged "the g r e a t  n e c e s s i t y  of hav ing  a p roper  school  
of  l e a r n i n g  e s t a b l i s h e d  whereby t h e  r i s i n g  g e n e ra t io n  may be 
b ro u g h t  up and i n s t r u c t e d  i n  th e  p r i n c i p l e s  of th e  C h r i s t i a n  
r e l  ig io n .  "23
Support  f o r  r e l i g i o u s  e d u c a t i o n  con t inued  lo n g  a f t e r  t h e  
D e c la r a t i o n  of Independence.  M assach u se t t s  mandated i n  i t s  
c o n s t i t u t i o n  o f  1780 " s u p p o r t  an d  m a i n t e n a n c e  of p u b l i c  
P r o t e s t a n t  t e a c h e r s  of p i e t y ,  r e l i g i o n ,  and m o r a l i t y ,  i n  a l l  
c a s e s  w h e r e  s u c h  p r o v i s i o n s  s h a l l  n o t  be m a d e  
v o l u n t a r i l y .  "24 Not u n t i l  t h e  1 8 3 0 s ,  when H orace  Mann 
a t t e m p t e d  t o  p u rg e  t h e  p u b l i c  s c h o o l s  o f  s e c t a r i a n i s m ,  d i d  
M a s s a c h u s e t t s  r e t r e a t  f r o m  i t s  a g g r e s s i v e  s u p p o r t  o f  
P r o t e s t a n t  r e l i g i o u s  e d u c a t io n .  And even th e n  t h e  r e t r e a t  
w as  n o t  t o t a l ,  f o r  t h e  S t a t e  r e t a i n e d  t h e  . p r a c t i c e  o f  B i b l e  
r e a d in g  i n  i t s  s c h o o l s . 25
New York, w h ich  h ad  no e s t a b l i s h e d  c h u r c h ,  s u b s i d i z e d  
c h u r c h - o p e r a t e d  s c h o o l s  f r o m  1795 t o  1825. A l th o u g h  some 
c o m m u n i t i e s  g av e  f i n a n c i a l  s u p p o r t  t o  r e l i g i o u s  s c h o o l s  o f  
d i f f e r e n t  d e n o m i n a t i o n s ,  i n c l u d i n g  C a t h o l i c ,  t h e  P u b l i c  
S c h o o l  S o c i e t y  i n  New York C i t y  b lo c k e d  d i s t r i b u t i o n  o f  
p u b l i c  f u n d s  t o  any s e c t a r i a n  s c h o o l  a f t e r  1824. B o th  
P r o t e s t a n t  a n d  C a t h o l i c  s c h o o l s  a p p e a l e d  t o  t h e  S t a t e  
l e g i s l a t u r e ,  b u t  t h e  c o m m i t t e e  a p p o i n t e d  t o  c o n s i d e r  t h e  
g r i e v a n c e s  r u l e d  t h a t  " t h e  s c h o o l  fund  o f  t h e  s t a t e  [yr.s]  
p u r e l y  of a c i v i l  c h a r a c t e r ,  and  t h a t  th e  e n t r u s t i n g  of i t  t o
22
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e l e m e n t a r y  p r i n c i p l e  i n  t h e  p o l i t i c s  of t h e  s t a t e  and  
c o u n t r y . " 2® The d e c i s i o n  was  deemed u n f a i r  by C a t h o l i c s ,  
who c h a rg e d  t h a t  t h e  p u b l i c  s c h o o l s ,  e v a l u a t e d  on t h e  b a s i s  
of te a ch in g  s t a f f s ,  t e x tb o o k s ,  B ib le  i n s t r u c t i o n ,  and genera l  
classroom a tm osphere ,  were i n  f a c t  P r o t e s t a n t .
Bishop Jo h n  Hughes, su p p o r ted  by in c r e a s in g  numbers and 
th e  g ro w in g  p o l i t i c a l  i n f l u e n c e  o f  I r i s h  i m m i g r a n t s  i n  New 
York, l e d  t h e  cam p a ig n  t o  s e c u r e  a s h a r e  of  t h e  e d u c a t i o n  
b u d g e t  f o r  C a t h o l i c  s c h o o l s .  2? He s u g g e s t e d  t h a t  t h e  
C i t y ' s  C a t h o l i c  s c h o o l s  be g i v e n  s t a t e  a i d  p r o p o r t i o n a t e  t o  
t h e i r  p e r c e n t a g e  o f  t h e  p o p u l a t i o n . 28 D e s p i t e  t h e  
en d o r s e m e n t  by R e p u b l i c a n  G o v ern o r  W i l l i a m  H. Seward,  t h e  
l e g i s l a t u r e  b a l k e d  a t  t h e  p r o p o s a l .  Hughes,  t h e r e f o r e ,  
brought h i s  case  t o  t h e  c i t y  board  of  aldermen, who v o ted  15 
• t o  1 t o  r e j e c t  t h e  r e q u e s t .  He t h e n  p e t i t i o n e d  t h e  s t a t e  
s u p e r i n t e n d e n t  o f  s c h o o l s .  The s u p e r i n t e n d e n t ' s  r e p o r t  
recommended t h a t  t h e  l e g i s l a t u r e  a l low  the  a p p r o p r i a t i o n s  t o  
C a t h o l i c  s c h o o l s  an d  u r g e d  them  t o  c u rb  t h e  p o w ers  o f  t h e  
P u b l i c  s c h o o l  S o c i e t y ,  b u t  t h e  l a w m a k e r s  a d j o u r n e d  w i t h o u t  
t a k i n g  a c t i o n . 29
The B i s h o p  t h e n  p l a y e d  h i s  t r u m p  c a r d . D u r i n g  t h e  
e l e c t i o n s  f o r  s t a t e  l e g i s l a t o r s  h e l d  t h e  f o l l o w i n g  y e a r ,  
1841, Hughes p u t  t o g e t h e r  a s l a t e  of c a n d id a te s  who suppor ted  
h i s  p r o p o s a l ;  i n  a d d i t i o n  t o  D e m o c ra t i c  i n c u m b e n t s ,  i t  
in c lu d e d  a number of C a th o l i c  independen ts  t o  ch a l len g e  t h e  
r e c a l c i t r a n t s .  A l th o u g h  few  in d e p e n d e n t  c a n d i d a t e s  won
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s e a t s ,  th o s e  who had opposed t h e  B ish o p 's  scheme w ere
d e fea ted  by W higs .2®
More i m p o r t a n t ,  t h e  use  of  p o l i t i c a l  power by t h e
C a th o l i c  l e a d e r s h i p  f o r c e d  th e  s t a t e  l e g i s l a t u r e  t o  a c t .  On
t h e  one hand ,  i t  t u r n e d  down S e w a r d ' s  r e q u e s t  t h a t  p u b l i c
funds be g r a n te d  t o  p a r o c h ia l  s c h o o ls .  However, i t  d id  deny
t h e  P u b l i c  s c h o o l  S o c i e t y  f u r t h e r  r e s p o n s i b i l i t y  f o r
d i s t r i b u t i n g  t a x  money f o r  s c h o o l  p u r p o s e s  a n d  e s t a b l i s h e d
i n s t e a d  a b o a r d  o f  e d u c a t i o n  t o  w h ich  was g r a n t e d  t h e  s o l e
r i g h t  t o  use t a x  funds  f o r  e d u c a t i o n a l  purposes.  In  1844 i t
e n a c t e d  a l a w  t h a t  e s s e n t i a l l y  e n d e d  t h e  P r o t e s t a n t
dom inat ion  of th e  p u b l i c  s c h o o ls .  The law s t i p u a t e d  t h a t
no s c h o o l  s h a l l  be e n t i t l e d  t o  a p o r t i o n  o f  t h e  
s c h o o l  moneys i n  w h ic h  t h e  r e l i g i o u s  s e c t a r i a n  
d o c t r i n e  o r  t e n e t  o f  any p a r t i c u l a r  C h r i s t i a n  o r  
o th e r  r e l i g i o u s  s e c t  s h a l l  be t a u g h t ,  i n c u l c a t e d  or 
p r a c t i c e d ,  or i n  which any book or  books c o n ta in in g  
c o m p o s i t i o n s  f a v o r a b l e  o r  p r e j u d i c i a l  t o  t h e  
p a r t i c u l a r  d o c t r i n e s  o r  t e n e t s  o f  any C h r i s t i a n  
s e c t  s h a l l  be u s e d ,  o r  w h i c h  s h a l l  t e a c h  t h e  
d o c t r i n e  or  t e n e t s  of any o th e r  r e l i g i o u s  s e c t ,  or 
w h i c h  s h a l l  r e f u s e  t o  p e r m i t  t h e . . . v i s i t s  a n d  
exam ina t ions  p rov ided  f o r  i n  t h i s  a c t . ^ *
B ib le  r e a d in g  co n t in u ed ,  b u t  t h e  l o c a l  r e s i d e n t s  were a l low ed
to  choose by m a jo r i t y  v o te  w he the r  t h e  King James v e r s i o n  or
the  C a th o l ic -ap p ro v e d  Douay e d i t i o n  should be u s e d .22
The c o n f r o n t a t i o n  i n  New York was n o t  u n iq u e .  In
P h i l a d e l p h i a ,  t h e  Roman C a t h o l i c  B i s h o p  F r a n c i s  K e n d r ick
p e t i t i o n e d  t h e  c i t y ' s  school board  t o  a l low  C a th o l i c  c h i l d r e n
t o  u se  t h e  Douay v e r s i o n  when B i b l e  r e a d i n g  w as  r e q u i r e d .
The b o a r d ' s  d e c i s i o n  i s  u n c l e a r  -  i t  e i t h e r  g r a n t e d  t h e
r e q u e s t  o r  d i r e c t e d  t h a t  a c h i l d  whose p a r e n t s  o b j e c t e d  t o
B i b l e  r e a d i n g  c o u l d  be e x c u s e d  f ro m  t h e  r e l i g i o u s
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e x e r c i s e . 3:* What i s  c l e a r  i s  t h a t  t h e  c o n c e s s i o n  made t o  
t h e  C a t h o l i c s  e n r a g e d  t h e  N a t i v i s t s ,  or K now -N oth ings ,  who 
e s t a b l i s h e d  t h e i r  p a r t y  f o r  t h e  p u rp o s e  of  p r o t e c t i n g  
P r o t e s t a n t  i n f l u e n c e  and p o l i t i c a l  power. Emotions sm oldered  
f o r  s e v e r a l  m on ths  d u r i n g  1844 t h e n  b u r s t  i n t o  f l a m e ,  b o th  
f i g u r a t i v e l y  an d  l i t e r a l l y .  R i o t e r s  b u rn e d  tw o C a t h o l i c  
c h u r c h e s ,  d e s t r o y e d  a c o n v e n t ,  and  s e t  f i r e  t o  a n um erous  
houses i n  th e  I r i s h  s e c t i o n  of the  c i t y .
By t h e  1850s  t h e  K now -N oth ing  P a r t y  had a n a t i o n a l  
f o l lo w in g .  I t  was s t r o n g e s t  i n  M assachuse t ts  where,  i n  1855, 
Know-Nothings won t h e  g o v e r n o r s h i p  and a l l  s t a t e  o f f i c e s ,  
every s e a t  i n  th e  s e n a te ,  and a l l  b u t  two of t h e  378 s e a t s  i n  
t h e  h o u se  of r e p r e s e n t a t i v e s .  T w e n ty - fo u r  o f  t h e  n e w ly -  
e l e c t e d  l e g i s l a t o r s  w ere  P r o t e s t a n t  m i n i s t e r s . 35 Once i n
o f f i c e ,  N a t i v i s t s  p assed  la w s  r e s t r i c t i n g  o f f  i c e - h o id in g  t o  
n a t iv e - b o rn  c i t i z e n s ,  r e q u i r i n g  tw enty-one  y e a r s '  r e s id e n c e  
fo r  t h e  r i g h t  t o  v o t e ,  and e s t a b l i s h i n g  a "Nunnery Committee" 
t o  i n v e s t i g a t e  c o n d i t i o n s  i n  conven ts ,  p a r o c h ia l  s c h o o ls ,  and 
s e m i n a r i e s .  W ith  t h e  e x c e p t i o n  o f  a s t a t u t e  t h a t  r e q u i r e d  
B ib le  r e a d in g  i n  th e  p u b l i c  s c h o o ls ,  th e  a n t i - i m m i g r a n t / a n t i -  
C a t h o l i c  l e g i s l a t i o n  w as  r e p e a l e d  when t h e  N a t i v i s t s  l o s t  
c o n t ro l  of t h e  S t a t e  l e g i s l a t u r e  i n  1856.^®
The s t r e n g t h  of  t h e  N a t i v e  A m er ican  p a r t y  was n o t  
l i m i t e d  t o  urban a r e a s  e x p e r i e n c i n g  l a r g e  growth i n  im m ig ran t  
p o p u l a t i o n .  In  a d d i t i o n  t o  w in n in g  p o l i t i c a l  c o n t r o l  i n  
Delaware and, th rough  a l i a s o n  w i th  th e  Whigs, P ennsy lvan ia ,  
t h e  p a r t y  a l s o  c a r r i e d  C o n n e c t i c u t ,  Rhode I s l a n d ,  New 
Hampshire, Maryland, and Kentucky du r in g  th e  m i d - f i f t i e s  and
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p u t  i n  a s t r o n g  s h o w in g  i n  V i r g i n i a ,  T e n n e s s e e ,  G e o r g ia ,  
Alabama, M i s s i s s i p p i ,  L o u is ia n a ,  and p a r t s  of Texas. During 
th e  1856 campaign, t h e  New York H era ld  p r e d i c t e d  t h a t  a Know- 
N o th in g  w o u ld  w in  t h e  p r e s i d e n c y ,  and  t h e  B o s to n  P i l o t , a 
C a th o l i c  new spaper ,  conceded t h a t  e l e c t i o n  of  a Know-Nothing 
was a l m o s t  i n e v i t a b l e .  B u t  t h e  P a r t y ' s  c a n d i d a t e ,  f o r m e r  
P r e s i d e n t  M i l l a r d  F i l l m o r e ,  c a r r i e d  o n ly  M ary land  and  won 
j u s t  t w e n t y - f i v e  p e r c e n t  o f  t h e  p o p u l a r  v o t e .  P e r c e i v e d  by 
N o r th e rn e r s  a s  a  p r o - s l a v e r y  ca n d id a te ,  F i l lm o re  was unable  
t o  d e v e l o p  a s t r o n g  f o l l o w i n g ,  a n d  t h e  e l e c t i o n  w e n t  t o  
B u c h a n a n .  By 1 8 6 0  t h e  m o v e m en t  t o  a b o l i s h  . s l a v e r y  
m o n o p o l i z e d  p u b l i c  a t t e n t i o n ,  and  n a t i v i s m  f a d e d  i n t o  t h e
background .37
N at iv ism  s u r f a c e d  a g a i n  a f t e r  t h e  C iv i l  War a s  C a th o l i c s  
resum ed  t h e i r  c a m p a ig n  t o  s e c u r e  s t a t e  f u n d s  f o r  p a r o c h i a l  
schoo ls .  The b a t t l e  was waged l a r g e l y  a t  t h e  s t a t e  l e v e l .  A 
few c i t i e s ,  n o t a b l y  New York ,  had  come under  t h e  c o n t r o l  o f  
t h e  I r i s h - d o m i n a t e d  p o l i t i c a l  m a ch in e s .  O pponen ts  o f  a i d ,  
t h e r e f o r e ,  a p p e a l e d  t o  s t a t e  l e g i s l a t u r e s  i n  a n  e f f o r t  t o  
b lo c k  p u b l i c  f u n d i n g  o f  C a t h o l i c  s c h o o l s .  D e f e a t  o f  a 
f e d e r a l  amendment t o  p r o h i b i t  government monies from a i d in g  
s e c t a r i a n  e d u c a t i o n  made r e l i a n c e  on s t a t e  c o n s t i t u t i o n a l  
amendments im p e r a t i v e .
P r e s i d e n t  G r a n t  made t h e  f i r s t  c r i t i c a l  move when h e  
recommended, i n  h i s  annua l  message f o r  1876, an amendment t o  
t h e  C o n s t i t u t i o n  f o r b i d d i n g  t h e  t e a c h i n g  o f  r e l i g i o u s  
d o c t r i n e  i n  any p u b l i c  s c h o o l s  and p r o h i b i t i n g  " the  g r a n t in g  
of any s c h o o l  f u n d s ,  o r  s c h o o l  t a x e s ,  o r  any p a r t  t h e r e o f ,
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e i t h e r  by l e g i s l a t i v e ,  m u n ic ip a l ,  or o the r  a u t h o r i t y ,  fo r  t h e
b e n e f i t  o r  i n  a i d ,  d i r e c t l y  o r  i n d i r e c t l y ,  of any r e l i g i o u s
s e c t  o r  d e n o m i n a t i o n . " 38 One week l a t e r  James G. B la ine
in t ro d u ce d  an  amencanent:
No S t a t e  s h a l l  make a n y  law  r e s p e c t i n g  a n  
e s t a b l i s h m e n t  of r e l i g i o n  or p r o h i b i t i n g  th e  f r e e  
e x e r c i s e  t h e r e o f ;  an d  no  money r a i s e d  by t a x a t i o n  
i n  any S t a t e  f o r  t h e  s u p p o r t  o f  p u b l i c  s c h o o l s ,  or  
d e r i v e d  f rom  any p u b l i c  f u n d  t h e r e f o r e ,  nor  any 
p u b l i c  l a n d s  d e v o t e d  t h e r e t o ,  s h a l l  e v e r  be under  
t h e  c o n t r o l  of  any r e l i g i o u s  s e c t  o r  d e n o m in a t io n  
no r  s h a l l  any money so  r a i s e d  o r  l a n d s  so d e v o te d  
b e  d i v i d e d  Jae t w e e n  r e l i g i o u s  s e c t s  o r  
d en o m in a t io n s .39
The House approved t h e  m easure  by an overwhelming margin ,  but
t h e  S e n a t e  v o t e  was two s h o r t  of t h e  n e c e s s a r y  t w o - t h i r d s .
Though d e f e a t e d ,  t h e  p r o p o s a l  x*as n o t  f o r g o t t e n .  From 1876
to  1892 every Republican  p l a t f o r m  con ta ined  a p lank  p rom is ing
an amendment t o  f o r b i d  " a p p l i c a t i o n  of  any p u b l i c  f u n d s  o r
p r o p e r t y  f o r  t h e  b e n e f i t  of any  s c h o o l  o r  i n s t i t u t i o n  under
s e c t a r i a n  c o n t r o l . " 40 F u r th e rm o re ,  every s t a t e  ad m i t t e d  t o
the  union s i n c e  1876 has  been compelled by Congress t o  w r i t e
in t o  i t s  c o n s t i t u t i o n  a r e q u i r e m e n t  t h a t  i t  m a in ta in  a school
system " f r e e  from s e c t a r i a n  c o n t r o l . " 4^ At th e  s t a t e  l e v e l ,
opponents o f  p u b l i c  fu n d in g  o f  s e c t a r i a n  s c h o o ls  s u c c e s s f u l l y
amended th e  c o n s t i t u t i o n s  of t h i r t y - t h r e e  s t a t e s  du r ing  th e
p e r io d  1877 t o  1913 .42
C a t h o l i c  Church o f f i c i a l s  managed t o  s a l v a g e  a few
c o n c e s s i o n s .  New York,  f o r  e x a m p le ,  c o n t i n u e d  t o  p r o v i d e
s u b s i d i e s  t o  n o n ed u c a t io n a l  C a th o l i c  c h a r i t a b l e  i n s t i t u t i o n s .
In a d d i t i o n ,  th e  schoo l  d i s t r i c t  f o r  Poughkeepsie f o r  tw en ty -
f i v e  y e a r s  p a id  nominal r e n t  f o r  p a ro c h ia l  school b u i ld in g s
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a s  w e l l  a s  t h e  s a l a r i e s  o f  nuns  s e r v i n g  a s  t e a c h e r s  u n t i l  t h e  
p lan  was d e c la r e d  u n c o n s t i t u t i o n a l  i n  1899, f i v e  y e a r s  a f t e r  
t h e  " B la in e "  Amendment w as  a d o p t e d .  S i m i l a r  p l a n s  w e r e  
implemented i n  M innesota ,  I l l i n o i s ,  and Iowa u n t i l  they ,  to o ,  
were d e c la re d  i n v a l i d . 4^
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I I I .
D e s p i t e  a l l  of  t h e  c o n t r o v e r s y  over  p u b l i c  f u n d i n g  o f  
s e c t a r i a n  s c h o o ls ,  t h e  q u e s t io n  of e s t a b l i s h m e n t  d id  no t  come 
b e f o r e  t h e  Supreme C o u r t  u n t i l  1899 ,  and, i r o n i c a l l y ,  t h e  
f i r s t  c a s e  i n v o l v e d  n o t  p a r o c h i a l  s c h o o l s  b u t  a h o s p i t a l  
o p e r a t e d  by a s i s t e r h o o d  o f  t h e  Roman C a t h o l i c  Church .  
A r e s u r g e n c e  of  n a t i v i s t  s e n t i m e n t  a t  t h e  t i m e  of  t h e  F i r s t  
World  w a r ,  how ever ,  r e s u l t e d  i n  l e g i s l a t i o n  h o s t i l e  t o  
p a ro c h ia l  s ch o o ls ,  and th e  Supreme Court rev iew ed  th e  i s s u e  
i n  t h e  1920s.  The Oregon lav; w ou ld  have  e f f e c t i v e l y  s h u t  
down a l l  t h e  n o n p u b l i c  s c h o o l s  i n c l u d i n g  t h o s e  h a v i n g  a 
r e l i g i o u s  a f f i l i a t i o n .  The c o n s t i t u t i o n a l  i s s u e  i n  t h a t  case  
in vo lved  f r e e  e x e r c i s e ,  bu t  th e  d e c i s io n  n e v e r t h e l e s s  became 
an im p o r ta n t  p reced en t  f o r  c a s e s  in v o lv in g  a i d  t o  s e c t a r i a n  
s c h o o l s .  S i m i l a r l y ,  s e v e r a l  c a s e s  i n v o l v i n g  t h e  J e h o v a h ' s  
W i tn esses  i n  t h e  1930s and 1940s focused  on t h e  i n d i v i d u a l ' s  
r i g h t  t o  f r e e  e x e r c i s e  b u t  a l s o  e s t a b l i s h e d  a b a s i s  f o r  
d e c i d i n g  t h e  c o n s t i t u t i o n a l i t y  of  p ro g ra m s  t o  a i d  c h u r c h -  
r e l a t e d  s ch o o ls .
The 1899 case  of B r a d f i e l d  v. Roberts  was i n i t i a t e d  by a 
taxpayer  a g a i n s t  a  f e d e r a l  c o n t r a c t  i n  which th e  government 
a g r e e d  t o  e r e c t  a b u i l d i n g  on t h e  p r o p e r t y  of  a h o s p i t a l  i n  
Washington, D.C., o p e ra t e d  by a n  o rder  of t h e  Roman C a th o l i c  
Church. The g o v e rn m e n t  h ad  a l s o  a g r e e d  t o  pay a s p e c i f i e d  
sum f o r  e a c h  p o o r  p a t i e n t  s e n t  t o  t h e  h o s p i t a l  by t h e  
C o m m i s s i o n e r s  o f  t h e  D i s t r i c t  o f  C o l u m b i a . ^ 4  I n  a
unan im ous  o p i n i o n ,  t h e  j u s t i c e s  fo u n d  t h e  c o n t r a c t  t o  be
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c o n s t i t u t i o n a l .  A l th o u g h  t h e  h o s p i t a l  w as  owned by a 
c o r p o r a t io n  c o n s i s t i n g  e x c l u s i v e l y  of nuns,  th e  c o r p o r a t i o n
i
was an e n t i t y  s e p a r a t e  and d i s t i n c t  from i t s  s to c k h o ld e r s  and
j
w as ,  t h e r e f o r e ,  a s e c u l a r  i n s t i t u t i o n .  J u s t i c e  Peckham
j
ex p la in e d :
W h e t h e r  t h e  i n d i v i d u a l s  who c o m p o s e  t h e  
c o r p o r a t i o n  u n d e r  i t s  c h a r t e r  hap p en  t o  be a l l  
R o m a n  C a t h o l i c ,  o r  a l l  M e t h o d i s t s ,  o r  
P r e s b y t e r i a n s ,  o r  U n i t a r i a n s ,  o r  m em bers  of  any  
o th e r  r e l i g i o u s  o r g a n i z a t i o n ,  or of no o r g a n i z a t i o n  
a t  a l l ,  i s  o f  n o t  t h e  s l i g h t e s t  c o n s e q u e n c e  w i t h  
r e f e r e n c e  t o  t h e  law of i t s  i n c o r p o r a t i o n ,  nor can 
i n d i v i d u a l  b e l i e f s  upon r e l i g i o u s  m a t t e r s  of t h e  
v a r i o u s  i n c o r p o r a t o r s  be i n q u i r e d  i n t o .  . . . T h a t  
t h e  i n f l u e n c e  of  any p a r t i c u l a r  c h u r c h  may be 
p o w e r f u l  o v e r  t h e  m em bers  o f  a n o n s e c t a r i a n  o r  
s e c u l a r  c o r p o r a t i o n ,  i n c o r p o r a t e d  f o r  a c e r t a i n  
d e f i n e d  p u r p o s e  or  w i t h  c l e a r l y  s t a t e d  p o w e r s ,  i s  
s u r e l y  n o t  s u f f i c i e n t  t o  c o n v e r t  such a c o r p o r a t io n  
i n t o  a r e l i g i o u s  o r  s e c t a r i a n  body.45
The b a s i s  f o r  t h e  j u d g m e n t  w as  e s s e n t i a l l y  one of  s e c u l a r
means and ends :  "government may pursue only s e c u l a r  ends and
in  doing  so may use on ly  s e c u l a r  means."45 This  t e s t  would
become a m easure  f o r  d e t e rm in in g  c o n s t i t u t i o n a l i t y  i n  c a s e s
in v o lv in g  a i d  t o  s e c t a r i a n  s c h o o l s .
The Court  a g a i n  d e a l t  w i th  t h e  q u e s t io n  o f  e s t a b l i s h m e n t
i n  t h e  1908 c a s e  Quick Bear v. Leupp. 4? P l a i n t i f f  c o n t e s t e d
payments t o  C a th o l i c  m i s s i o n  sc h o o ls  from t r u s t s  e s t a b l i s h e d
by t h e  f e d e r a l  government f o r  th e  ed u c a t io n  of Sioux In d ia n s .
C h i e f  J u s t i c e  F u l l e r ,  s p e a k i n g  f o r  a u n a n i m o u s  C o u r t ,
d e c l a r e d  t h a t  such  payments d id  n o t  v i o l a t e  th e  E s ta b l i s h m e n t
Clause s in c e  t h e  money belonged  t o  t h e  In d ian s  and was m ere ly
h e ld  i n  t r u s t  by the  governm en t .48
The S uprem e  C o u r t  h a n d e d  down i t s  f i r s t  i m p o r t a n t
d e c i s i o n  r e l a t i n g  t o  s e c t a r i a n  s c h o o l s  i n  1925. The case  of
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P i e r c e  v. S o c i e t y  o f  S i s t e r s  v/as s i g n i f i c a n t  f o r  s e v e r a l  
r e a s o n s . 4® F i r s t ,  i t  r e s u l t e d  from l e g i s l a t i o n  s p e c i f i c a l l y  
i n t e n d e d  t o  u n d e rm in e  C a t h o l i c  p a r o c h i a l  s c h o o l s ,  and  t h e  
Court,  knowing t h a t  t h e  judgment ran  c o n t ra ry  t o  w idesp read  
p o p u l a r  o p i n i o n ,  r u l e d  t h a t  t h e  law  was u n c o n s t i t u t i o n a l .  
Second ,  t h e  j u s t i c e s  b a s e d  t h e i r  d e c i s i o n ,  i n  p a r t ,  on t h e  
F our teen th  Amendment and t h e  r i g h t s  o f  p a r e n t s  t o  d i r e c t  t h e  
e d u c a t i o n  of  t h e i r  c h i l d r e n .  W h i le  t h i s  a p p l i c a t i o n  of  t h e  
F o u r t e e n t h  Amendment t o  s t a t e  l e g i s l a t i o n  r e p r e s e n t e d  a 
b r o a d e n i n g  of  t h e  C o u r t ' s  u n d e r s t a n d i n g  of  i t s  m e a n in g ,  t h e  
emphasis  on p a r e n t a l  r i g h t s  en a b led  t h e  j u s t i c e s  t o  s i d e - s t e p  
th e  F i r s t  Amendment i s s u e  o f  f r e e  e x e r c i s e  of  r e l i g i o n .  
Third, th e  C o u r t ' s  r u l i n g  t h a t  p a r e n t s  have t h e  r i g h t  t o  send 
t h e i r  c h i l d r e n  to  c h u r c h - r e l a t e d  s c h o o ls  and t h a t  p a r o c h ia l  
schoo ls  have a c o n s t i t u t i o n a l  r i g h t  t o  e x i s t  has  se rved  a s  a 
f u n d a m e n ta l  a rg u m e n t  of p r o p o n e n t s  of a i d  t o  s e c t a r i a n  
s c h o o l s :  I f  c h u r c h - r e l a t e d  s c h o o l s  f u l f i l l  t h e  s t a t e ' s
r eq u i rem e n t  f o r  compulsory e d u c a t i o n  and i f ,  f o r  r e a s o n s  of 
consc ience ,  p a r e n t s  choose a  denom ina t iona l  school f o r  t h e i r  
c h i ld r e n ,  th e n  the  s t a t e  h as  an  o b l i g a t i o n  t o  a s s u r e  t h a t  th e  
o p t i o n  t o  choose  a r e l i g i o u s l y - o r i e n t e d  e d u c a t i o n  r e m a i n s  
v i a b l e .
The Com pulsory  E d u c a t i o n  A ct  f o r  t h e  S t a t e  o f  Oregon 
c o n t e s t e d  i n  P i e r c e  v. S o c i e t y  o f  S i s t e r s  v/as p ro p o s e d  by 
i n i t i a t i v e  p e t i t i o n  and  a p p r o v e d  by v o t e r  r e f e r e n d u m  i n  
November 1922 by a m a r g in  o f  115 ,506  t o  103 ,685 .  The a c t ,  
which w as  t o  h av e  gone i n t o  e f f e c t  on 1 S ep tem b er  1926 ,  
r e q u i r e d  c h i l d r e n  be tv /een  t h e  a g e s  of  e i g h t  an d  s i x t e e n  t o
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I a t t e n d  p u b l i c  s c h o o l  i n  t h e i r  r e s p e c t i v e  d i s t r i c t s .  The
I
: s t a t u t e  r e c o g n i z e d  t h a t  p a r e n t s  a n d  g u a r d i a n s  w e r e
r e s p o n s i b l e  f o r  m i n o r s  u n d e r  t h e i r  c u s t o d y  an d  t h u s  
s t i p u l a t e d  t h a t  an  a d u l t  who f a i l e d ,  n e g le c te d ,  or r e f u s e d  t o  
send a c h i l d  t o  a p u b l i c  s c h o o l  was t o  be h e l d  g u i l t y  of a 
m isdem eanor .  Law m akers  made e x c e p t i o n s  f o r  h a n d i c a p p e d  
c h i ld re n ,  those  who had a l r e a d y  com ple ted  e i g h th  grade,  th o se  
who l i v e d  t o o  f a r  f rom  t h e  p u b l i c  s c h o o l s  and  h ad  no p u b l i c  
t r a n s p o r t a t i o n ,  and ,  f o r  t h e  c u r r e n t  s c h o o l  y e a r ,  t h o s e  who 
were b e i n g  t a u g h t  by a p a r e n t  o r  p r i v a t e  t e a c h e r  i f  g r a n t e d  
pe rm iss ion  by th e  County s u p e r in t e n d e n t .50
The p r i n c i p a l  p r o p o n e n t s  of t h e  co m p u lso ry  p u b l i c  
educa t ion  lav; were Oregon Klansmen. Threa tened  by th e  i n f l u x  
of Southern  and E a s t e rn  European im m ig ran ts  and by the  p o s t ­
war d e v e lo p m e n t s  a s s o c i a t e d  w i t h  t h e  Red S c a r e ,  t h e  K lan  
d i r e c t e d  i t s  a t t e n t i o n s  du r ing  t h e  1920s a g a i n s t  a l i e n  r a c e s ,  
c r e e d s ,  and r a d i c a l  s o c i a l  i d e a s .  Most o f  t h e  Klansmen i n  
Oregon
w ere  n o t  t h e  r u r a l ,  v i o l e n t  n i g h t  r i d e r s  o f  t h e  
p o p u l a r  s t e r e o t y p e .  O ver  h a l f  o f  t h e  O re g o n  
K lansmen l i v e d  i n  P o r t l a n d ;  m o s t  o f  them w e re  
probab ly  b l u e - c o l l a r  f u n d a m e n t a l i s t s ,  a r r e s t e d  i n  
t h e i r  c a r e e r s  a t  a m e n i a l  l e v e l  a m i d  t h e  
c o n t e m p o r a r y  i d e o l o g y  of  s u c c e s s ,  t r o u b l e d  by 
a s s a u l t s  on t h e  f a m i l i a r  c e r t a i n t i e s ,  l o o k i n g  f o r  
d i g n i t y  and s i g n i f i c a n c e . 51
Convinced  o f  t h e  need  t o  p r e s e r v e  an d  p r o t e c t  t r a d i t i o n a l
American v a l u e s ,  th e  Klan dec id ed  t h a t  th e  p u b l i c  schoo l  was
" th e  c o r n e r s t o n e  of good g o v e rn m e n t . "  " [T ]h o s e  who a r e
se e k in g  t o  d e s t r o y  i t , "  t h e y  c l a i m e d ,  " a r e  e n e m ie s  of  o u r
Republic and a r e  unworthy of c i t i z e n s h i p . "  According t o  t h e
32
Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.
j  Klan's way of th in k in g ,  " [o ]n ly  b lu eb lo o cs  or  men v;ho p la c e d  
| church above s t a t e  could  oppose compulsory p u b l i c  s c h o o l in g ;
i
i n  e i t h e r  c a s e  t h e y  w e r e  t r a i t o r s  t o  A m e r i c a n  
i n s t i t u t i o n s . " 53
Klan propaganda c i r c u l a t e d  i n  suppor t  of t h e  compulsory 
p u b l i c  e d u c a t i o n  b i l l ,  w h i l e  r a i s i n g  q u e s t i o n s  a b o u t  o t h e r  
r e l i g i o u s  s e c t s ,  s i n g l e d  o u t  Roman C a t h o l i c i s m  a s  t h e  m o s t  
s e r i o u s  t h r e a t  t o  A m er ican  v a l u e s  and  t r a d i t i o n s .  D av id  
Tyack c i t e s  l e t t e r s  w r i t t e n  by Oregon c i t i z e n s  t o  l o c a l  
newspapers a s  ev idence of th e  a n t i - C a t h o l i c  se n t im e n t  beh ind  
t h e  law:
A c i t i z e n  of  G l e n d a l e  p u t  t h e  m a t t e r  w i t h  c l a s s i c  
c a n d o r :  th e  b i l l  " i s  n o t  a q u e s t i o n  of  C a t h o l i c ' s  
[ s i c ]  h a v i n g  t h e  r i g h t  t o  f o l l o w  t h e  t e a c h i n g s  of  
t h e i r  Dago pope,  b u t  t h e  r i g h t  of p r o t e s t a n t s  t o  
educa te  t h e i r  c h i l d r e n  by t h e  b e s t  school system in  
t h e  w o r ld .  . . . "  The m a j o r i t y  h a s  a r i g h t  t o  
r u l e ,  he  s a i d ;  a f t e r  a l l ,  i f  t h e  p a p i s t s  had  a 
m a j o r i t y  they would d e s t ro y  o u r  i n s t i t u t i o n s .  A 
S i l v e r t o n  man bought a  h a l f - p a g e  a d v e r t i s e m e n t  t o  
w arn  t h a t  "our c o u n t r y  i s  i n  d a n g e r .  We need 
A m e r ic a n s ,  n o t  m e n t a l  s u r f s  [ s i c ]  and  one-m an  
w o rs h ip e r s  [ s i c ] . "  Aiming a t  " the  Roman Monopoly," 
he w en t  on t o  say  t h a t  t h o u s a n d s  o f  c h i l d r e n  " a r e  
now be ing  f i t t e d  t o  promote un-American i d e a l s ,  and 
many of  them w i l l  become s u b j e c t s  o f  a f o r e i g n  
p r i n c e ,  c o n s c i o u s l y  o r  u n c o n s c i o u s l y ,  a s  h i s  
A m e r ic a n  a g e n t s  -  s p i e s  an d  t r a i t o r s  t o  t h e  b e s t  
i n t e r e s t s  of t h e  U n i ted  S t a t e s . " 53
W ithout  q u e s t io n ,  r e l i g i o u s  freedom was a c e n t r a l  -  i f  
n o t  t h e  c e n t r a l  i s s u e  -  i n  t h e  O r e g o n ia n  r e f e r e n d u m .  B o th  
t h o s e  who s u p p o r t e d  t h e  b i l l  and  t h o s e  who opposed  i t  
r e c o g n i z e d  t h e  c h u r c h - s t a t e  i m p l i c a t i o n s .  L u t h e r a n s ,  
S e v e n th -d a y  A d v e n t i s t s ,  P r e s b y t e r i a n s ,  U n i t a r i a n s ,  an d  
C o n g r e g a t io n a l i s t s  p r o t e s t e d  a g a i n s t  the  c u r t a i l m e n t  of f r e e  
e x e rc i s e  and v o iced  concerns  t h a t  t h e  r i g h t s  of  a l l  r e l i g i o u s
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m i n o r i t i e s  m igh t  be t h r e a te n e d .  "The government t h a t  t u r n s  
i t s  c i t i z e n s  i n t o  s u b j e c t s  an d  m akes  them m ere  c o g s  i n  a 
wheel,  w i th o u t  any r i g h t s  of  t h e i r  own," a spokesman f o r  t h e  
A d v e n t i s t s  p ro c la im ed ,  " i s  a government t h a t  i s  t r a n s fo rm in g  
i t s e l f  i n t o  a t y r a n n y . " 54
D e s p i t e  t h e  f a c t  t h a t  t h e  r e f e r e n d u m  had t u r n e d  on t h e  
i s s u e  of  r e l i g i o u s  f r e e d o m ,  t h e  Supreme C o u r t  b a s e d  i t s  
d e c i s i o n  on t h e  r i g h t s  o f  p r o p e r t y  and  t h e  m o re  g e n e r a l  
r i g h t s  of  p a r e n t s .  S e v e r a l  f a c t o r s  h e l p  t o  e x p l a i n  t h e  
n a t u r e  of  t h e  C o u r t ' s  o p i n i o n :  t h e  a r g u m e n t s  p r e s e n t e d  by
th e  la w y e rs ,  p e r s i s t e n t  q u e s t i o n s  r e g a rd in g  s t a t e  r e g u l a t i o n  
of e d u c a t i o n ,  and t h e  c o n s e r v a t i v e  l e a n i n g s  o f  m o s t  o f  t h e  
j u s t i c e s .
The l a w y e r s  who a p p e a r e d  b e f o r e  t h e  Suprem e C o u r t  i n
March 1925, a s  had  b e e n  t r u e  a t  t h e  lo w e r  c o u r t  h e a r i n g ,
c e n te red  t h e i r  a rgum ents  on t h e  t h r e a t  t o  p ro p e r ty  r i g h t s  and
the  due p ro cess  c l a u s e  of the  F o u r te e n th  Amendment. W i l l iam
D. G u th r ie ,  who r e p r e s e n t e d  t h e  S o c ie ty  of s i s t e r s ,  i n s i s t e d :
This  b i l l  e s t a b l i s h e s  a ca se  of i r r e p a r a b l e  i n j u r y  
imminent t o  t h e  a p p e l l e e ' s  b u s in e s s  and p r o p e r ty .
•  •  •
. . . [T ]he  t r u e  p u r p o s e  of  t h e  a c t ,  a s  w e l l  a s  i t s
p l a i n  a n d  i n t e n d e d  p r a c t i c a l  e f f e c t ,  w a s  t h e
d e s t r u c t i o n  o f  p r i v a t e  p r i m a r y ,  p r e p a r a t o r y  and 
p a r o c h i a l  s c h o o l s ;  f o r  t h e y  c e r t a i n l y  c o u l d  n o t  
s u rv iv e  t h e  d e n i a l  of t h e  r i g h t  of  p a r e n t s  t o  have 
t h e i r  c h i l d r e n  t h u s  e d u c a t e d  i n  t h e  p r i m a r y  
g r a d e s . 55
The t h r e a t  t o  t h e  s c h o o ls  and t o  th e  t e a c h e r s ,  he con t inued ,  
though s e r i o u s ,  was n o t  so  fo reb o d in g  a s  the  t h r e a t  to  "a f a r  
more im p o r ta n t  group of  i n d iv i d u a l  r i g h t s ,  namely, t h e  r i g h t s  
of p a r e n t s  and g u a r d i a n s  . . . an d  t h e  r i g h t s  o f  t h e  c h i l d r e n
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them selves .  "56 W h i le  n o t  i g n o r i n g  t h e  r e l i g i o u s  i s s u e ,
G u t h r i e  s u b o r d i n a t e d  i t  t o  r i g h t s  of p a r e n t s :  " I t  i s  n o t
s e r i o u s l y  d e b a t a b l e  t h a t  t h e  p a r e n t a l  r i g h t  t o  g u id e  o n e ' s
c h i l d  i n t e l l e c t u a l l y  a n d  r e l i g i o u s l y  i s  a m a s t  s u b s t a n t i a l
p a r t  of th e  l i b e r t y  and freedom of t h e  p a r e n t .
The r i g h t  of t h e  n o n p u b l i c  s c h o o l s  t o  e x i s t  an d  t h e
r i g h t  of  p a r e n t s  t o  s e n d  t h e i r  c h i l d r e n  t o  t h e s e  s c h o o l s ,
G u th r ie  a rgued ,  a r e  p r o t e c t e d  by th e  F o u r te e n th  Amendment.
The s o c i a l  i n t e r e s t s  menaced by th e  su p p re ss io n  of 
p r i v a t e  e d u c a t i o n a l  i n s t i t u t i o n s  and the  d e n ia l  of 
l i b e r t y  t o  pursue  lo n g  r o o te d  h a b i t s  and t r a d i t i o n s  
among o u r  p e o p l e  a r e  p e c u l i a r l y  of t h e  c h a r a c t e r  
t h a t  t h e  F o u r t e e n t h  A m endm ent w a s  t h e  m o s t  
im m edia te ly  d es ig n ed  t o  p r o t e c t  from s t a t e  p o l i c e  
a c t i o n .  The F o u r t e e n t h  Amendment had  f o r  i t s  
p r imary  o b j e c t  th e  p r e v e n t io n  of s t a t e  l e g i s l a t i o n  
c a l c u l a t e d  t o  k e e p  one  c l a s s  i n  s u b j e c t i o n  t o  
a n o t h e r  i n  r e s p e c t  of o p p o r t u n i t i e s  f o r  ec onom ic  
an d  s o c i a l  a d v a n c e m e n t ,  t h e  p u r s u i t  of h a p p i n e s s ,  
and the  e x e r c i s e  of fundam enta l  r i g h t s  comprehended 
i n  an  e s s e n t i a l  i n d i v i d u a l  l i b e r t y ,  among men f i t  
f o r  freedom.
The a t t o r n e y  f o r  Governor P ie r c e ,  George E. Chamberlain,  
responded t h a t  th e  t h r e a t  t o  s o c i a l  harmony a s s o c i a t e d  w i t h  
t h e  c o n t i n u e d  e x i s t e n c e  o f  p r i v a t e  and p a r o c h i a l  s c h o o l s  
j u s t i f i e d  the  use of th e  s t a t e ' s  p o l i c e  power, r e g a r d l e s s  o f  
t h e  e f f e c t  on t h e  s c h o o l s  t h e m s e l v e s .  E m p lo y i n g  a 
consp icuously  n a t i v i s t  l i n e  of r e a so n in g ,  he a l lu d e d  t o  " the  
e v i l  e f f e c t s  upon a s t a t e  of  t h e  i m m i g r a t i o n  o f  i g n o r a n t  
f o r e i g n e r s ,  u n a g u a i n t e d  w i t h ,  and  l a c k i n g  sym pa thy  w i t h ,  
American i n s t i t u t i o n s  and i d e a l s . "  In  a d d i t i o n ,  he su g g e s ted  
t h a t  n o n p u b l i c  s c h o o l s  e n c o u r a g e d  h a r m f u l  s o c i a l  d i v i s i o n s  
a n d  e v e n  c o n t r i b u t e d  t o  t h e  i n c r e a s e  i n  j u v e n i l e  
delinquency.**^
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C h a m b e r la in  f l a t l y  r e j e c t e d  t h e  c o n t e n t i o n  t h a t  t h e  
F o u r t e e n t h  Amendment w as  i n t e n d e d  t o  p r o t e c t  i n d i v i d u a l  
f r e e d o m s  f rom  s t a t e  i n t r u s i o n :  " I t  i s  now d e f i n i t e l y
s e t t l e d  t h a t  the  F o u r te e n th  Amendment d id  n o t  r a d i c a l l y  a l t e r  
t h e  r e l a t i o n s  between t h e  f e d e r a l  and s t a t e  governments,  or 
make t h e  p r o v i s i o n s  of  t h e  B i l l  o f  P d g h ts  i n  t h e  U n i t e d  
S t a t e s  C o n s t i t u t i o n  b in d in g  upon t h e  s t a t e  governm en ts ."60
The n a t i v i s t s '  e x t r a o r d i n a r y  e f f o r t s  t o  c o n t r o l  
e d u c a t i o n ,  which  f o u n d  e x p r e s s i o n  i n  t h e  p a s s a g e  of t h e  
C o m p u ls o ry  P u b l i c  E d u c a t i o n  A c t  a n d  t h e  b r i e f  o f  t h e  
a p p e l l a n t s ,  may have in f lu e n c e d  t h e  Supreme C o u r t ' s  o p in io n ,  
f o r  P i e r c e  w as  n o t  a n  i s o l a t e d  c a s e .  J u s t  tw o  y e a r s  
e a r l i e r ,  i n  Meyer v. N e b ra s k a  (1923} t h e  Supreme C o u r t  had  
r u l e d  u n c o n s t i t u t i o n a l  a N e b ra s k a  l a w ,  a l s o  i n s p i r e d  by 
n a t i v i s t  s e n t i m e n t s ,  t h a t  p r o h i b i t e d  t h e  t e a c h i n g  o f  any 
la n g u a g e  o t h e r  t h a n  E n g l i s h  t o  c h i l d r e n  v/ho h ad  n o t  y e t  
p a s s e d  t h e  e i g h t h  g r a d e . T h e  Meyer r u l i n g  p r o v i d e d  a 
c o n v e n ie n t  p r e c e d e n t  f o r  t h e  P i e r c e  d e c i s i o n ,  b u t  t h e  f a c t  
t h a t  a second  c a s e  i n v o l v i n g  u n r e a s o n a b l e  r e g u l a t i o n s  on 
e d u c a t io n  had come t o  th e  Court  a l s o  p o in te d  t o  th e  need f o r  
s t r e n g th e n in g  of  t h e  C o u r t ' s  p o s i t i o n .
By f o c u s i n g  on p a r e n t a l  r i g h t s ,  w h ich  i n c l u d e d  f r e e  
e x e r c i s e  of  r e l i g i o n ,  t h e  C o u r t  w as  a b l e  t o  a d d r e s s  t h e  
l a r g e r  i s s u e  i n  i t s  P i e r c e  d e c i s i o n .  J u s t i c e  J a m e s  
McReynolds, s p e a k i n g  f o r  t h e  e n t i r e  C o u r t ,  d e c l a r e d  t h e  
Oregon s t a t u t e  an u n c o n s t i t u t i o n a l  e x t e n s io n  of th e  s t a t e ' s  
p o l i c e  power.  The Com pulso ry  E d u c a t io n  A c t ,  he a r g u e d ,  
"unreasonably i n t e r f e r e s  w i th  t h e  l i b e r t y  of the  p a r e n t s  and
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g u a r d i a n s  t o  d i r e c t  t h e  u p b r i n g i n g  o f  t h e  c h i l d r e n , "  an d  i n  
t h a t  r e s p e c t  v i o l a t e d  th e  F o u r te en th  Amendment.6^ The S t a t e  
does  n o t  h ave  t h e  power " t o  s t a n d a r d i z e  i t s  c h i l d r e n  by 
fo rc in g  them t o  a c c e p t  i n s t r u c t i o n  from p u b l i c  t e a c h e r s  only.  
The c h i l d  i s  n o t  t h e  m e re  c r e a t u r e  of  t h e  S t a t e ;  t h o s e  who 
n u r t u r e  him and  d i r e c t  h i s  d e s t i n y  h av e  t h e  r i g h t ,  c o u p l e d  
w i t h  t h e  h i g h  d u t y ,  t o  r e c o g n i z e  an d  p r e p a r e  h im  f o r  
a d d i t i o n a l  o b l i g a t i o n s . " * ^
Because of t h e  s t r o n g  c o n s e r v a t iv e  p e r su a s io n  of  most of  
t h e  j u s t i c e s ,  t h e  c o n t e n t i o n  t h a t  r i g h t s  of  p r o p e r t y  w e re  
th re a te n e d  by t h e  law a l s o  found a sy m p a th e t ic  aud ience .  The 
Court ex p la in ed  t h a t  th e  c o r p o r a t io n s  o p e r a t in g  th e  s c h o o ls  
could no t  c la im  th e  l i b e r t y  g ua ran teed  t o  i n d i v i d u a l s  by t h e  
F o u r t e e n t h  Amendm ent b u t ,  i n s t e a d ,  h e l d  t h a t  " w h e r e  
c o r p o r a t i o n s  . . .  a r e  t h r e a t e n e d  w i t h  d e s t r u c t i o n  o f  t h e i r  
b u s i n e s s  a n d  p r o p e r t y  t h r o u g h  t h e  i m p r o p e r  a n d  
u n c o n s t i t u t i o n a l  com puls ion  e x e r c i s e s  . . . upon p a r e n t s  and 
g u a r d i a n s ,  t h e i r  i n t e r e s t  i s  d i r e c t  and  i m m e d ia t e  and  
e n t i t l e s  them t o  p r o t e c t i o n  by i n j u n c t i o n . " 64 F u r the rm ore ,  
b ec a u se  t h e i r  b u s i n e s s e s  w e re  a l r e a d y  b e i n g  h a rm ed  even  
though th e  s t a t u t e  had n o t  y e t  gone i n t o  e f f e c t ,  t h e  s u i t  v/as 
not premature.®^
In  Cochran  v. L o u i s i a n a  (1930) ,  t h e  n e x t  s i g n i f i c a n t  
c h u r c h - s t a t e  c a s e ,  t h e  Suprem e C o u r t  u p h e ld  a n  a p p e a l  f ro m  
L o u i s i a n a  i n  a c a s e  i n v o l v i n g  t h e  use  of t a x  f u n d s  f o r  t h e  
p u rc h a s e  of t e x t b o o k s  u s e d  i n  n o n p u b l i c  s c h o o l s . 66 The 
L o u i s i a n a  law  p r o v i d e d  f o r  t h e  a l l o c a t i o n  o f  p u b l i c  m o n ie s  
f o r  " s u p p l y i n g  s c h o o l  b o o k s  t o  t h e  s c h o o l  c h i l d r e n  of  t h e
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S t a t e , "  w i t h o u t  e x c l u d i n g  t h o s e  who a t t e n d e d  p r i v a t e  and  
r e l i g i o u s  s c h o o l s . 6? P l a i n t i f f s ,  c i t i z e n s  and t a x p a y e r s  i n  
th e  S t a t e  of L o u is ia n a ,  d id  n o t  base t h e i r  case on t h e  F i r s t  
Amendment b u t ,  r a t h e r ,  m a in t a in e d  t h a t  th e  law v i o l a t e d  th e  
F o u r t e e n t h  Amendment by t a k i n g  p u b l i c  p r o p e r t y  f o r  p r i v a t e  
purposes .
The f u r n i s h i n g  o f  t e x t - b o o k s  f r e e  by t h e  S t a t e  t o  
s c h o o l  c h i l d r e n  a t t e n d i n g  p r i v a t e  s c h o o l s  w h ic h  
c h a rg e  t u i t i o n  an d  r e q u i r e  c h i l d r e n  t o  f u r n i s h  
t h e i r  s c h o o l  b o o k s ,  i s  a n  a i d  t o  su c h  p r i v a t e  
i n s t i t u t i o n s  by f u r n i s h i n g  a p a r t  o f  t h e i r  
equipment. . . .
I f  t h e  f u r n i s h i n g  o f  s c h o o l  books t o  c h i l d r e n  
a t t e n d i n g  p r i v a t e  s c h o o l s  i s  n o t  t o  be c o n s i d e r e d  
an a i d  t o  su c h  p r i v a t e  s c h o o l s  b u t  an  a i d  o n ly  t o  
t h e  c h i l d r e n  a t t e n d i n g  su c h  s c h o o l s ,  t h e n  t h e  t a x  
l e v i e d  f o r  such purpose  i s  e q u a l ly  obnoxious t o  t h e  
F e d e r a l  C o n s t i t u t i o n  b e c a u s e  i t  c o n s t i t u t e s  a 
d i v e r s i o n  o f  p u b l i c  p r o p e r t y  t o  p r i v a t e  
i n d i v i d u a l s .  . . . 8
C h ie f  J u s t i c e  Hughes ,  w r i t i n g  f o r  t h e  C o u r t ,  r e j e c t e d  
th e  c o n t e n t i o n  of  t h e  p l a i n t i f f s  and  e n d o r s e d ,  i n s t e a d ,  t h e  
r e a s o n i n g  o f  t h e  L o u i s i a n a  Suprem e C o u r t .  The S t a t e  C o u r t  
had approved th e  l o a n in g  of t e x tb o o k s  t o  s t u d e n t s  i n  p r i v a t e  
schoo ls  on t h e  b a s i s  o f  w ha t  would become known a s  t h e  c h i l d -  
b e n e f i t  t h e o r y :  "The a p p r o p r i a t i o n s  w e re  made f o r  t h e
s p e c i f i c  p u r p o s e  o f  p u r c h a s i n g  s c h o o l s  books f o r  u se  o f  t h e  
s c h o o l  c h i l d r e n  o f  t h e  s t a t e ,  f r e e  o f  c o s t  t o  them. I t  w as  
f o r  t h e i r  b e n e f i t  and t h e  r e s u l t i n g  b e n e f i t  t o  t h e  s t a t e  t h a t  
t h e  a p p r o p r i a t i o n s  w e r e  m ad e ."6® The ju d g e  s p e c i f i c a l l y  
n o te d  t h a t  t h e  books  p r o v i d e d  t o  c h i l d r e n  i n  s e c t a r i a n  
s c h o o l s  w e re  t h e  same a s  t h o s e  u se d  i n  p u b l i c  s c h o o l s  a n d  
would presum ably  n o t  be a d a p te d  t o  r e l i g i o u s  in s t ru c t io n . ? ®
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Because t h e  a p p e l l a n t s  d id  n o t  r a i s e  a F i r s t  Amendment 
q u e s t i o n ,  t h e  Cochran  d e c i s i o n  d o es  n o t  d e a l  w i t h  t h e  i s s u e  
of w h e th e r  t h e  F i r s t  Amendment a p p l i e s  t o  t h e  s t a t e s  by 
v i r t u e  of t h e  F o u r t e e n t h  Amendment. The o p i n i o n  d o e s ,  
however, sugges t  a moving away from th e  a u to m a t ic  a p p l i c a t i o n  
of the  F o u r teen th  Amendment i n  f a v o r  of p ro p e r ty  r i g h t s  t o  a 
g r e a t e r  w i l l i n g n e s s  t o  c o n s id e r  t h e  p u b l i c  w e l f a r e .  Hughes 
concluded h i s  o p in io n :  " In d iv id u a l  i n t e r e s t s  a r e  a ided  only
a s  t h e  common i n t e r e s t  i s  s a feg u a rd ed ."^ 1
A f t e r  1937  t h e  f o c u s  f o r  S u p re m e  C o u r t  d e c i s i o n s  
invo lv ing  r e l i g i o u s  freedom s h i f t e d  from ed u c a t io n a l  i s s u e s  
t o  f r e e  e x e r c i s e .  However,  t h e  o p i n i o n s  of  t h e  j u s t i c e s  i n  
these  ca ses  l a i d  t h e  groundwork f o r  l a t e r  d e c i s io n s  d e a l in g  
s p e c i f i c a l l y  w i th  a i d  t o  s e c t a r i a n  schoo ls .
I n  a s e r i e s  o f  c a s e s  b r o u g h t  by t h e  J e h o v a h ' s  
W i t n e s s e s ,  t h e  j u s t i c e s  e s t a b l i s h e d  t h e  p r i n c i p l e  o f  
i n c o rp o r a t io n  of t h e  r e l i g i o n  c l a u s e s  of th e  F i r s t  Amendment 
by t h e  F o u r t e e n t h .  E n d e a v o r in g  t o  g r a s p  t h e  m ean ing  of t h e  
F i r s t  Amendment,  t h e y  d e b a t e d  w h e th e r  t h e  a u t h o r s  h a d  
i n t e n d e d  i t  t o  be a n  a b s o l u t e  m a n d a te ,  b u t ,  f o r  t h e  m o s t  
p a r t ,  s e t t l e d  i n s t e a d  on t h e  " p r e f e r r e d  f r e e d o m s "  d o c t r i n e ,  
f i r s t  s u g g e s t e d  by J u s t i c e  C a rd o so  i n  P a lk o  v. C o n n e c t i c u t  
( 1 9 3 7 ) . The  s t r o n g e s t  r e s i s t a n c e  t o  " p r e f e r r e d  
f re e d o m s "  came f rom  t h o s e  who h e l d  m o s t  t e n a c i o u s l y  t o  t h e  
p h i lo s o p h y  of j u d i c i a l  r e s t r a i n t .  As w ould  be t r u e  i n  t h e  
l a t e r  e s t a b l i s h m e n t  c a s e s ,  t h e  j u s t i c e s  e x p r e s s e d  
co n s id e ra b le  concern r e g a r d in g  t h e  broader  i n t e r e s t s  of  t h e
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community and o f t e n  w e ig h e d  t h e s e  i n t e r e s t s  a g a i n s t  t h e
r i g h t s  of i n d i v i d u a l s  t o  f r e e  e x e r c i s e  of r e l i g i o n .
Beginning i n  1938, th e  Supreme Court dec ided  a s e r i e s  o f
cases  in v o lv in g  t h e  J e h o v ah 's  W i tn e s s e s  and t h e  r i g h t  t o  f r e e
e x e r c i s e  of r e l i g i o n .  I lo s t  o f  t h e  c a s e s  r e s u l t e d  f rom  t h e
a g g r e s s i v e  and  o f t e n  a b r a s i v e  p r o s e l y t i z i n g  by m em bers  of
t h i s  d e n o m in a t io n .  T h e i r  d i s r e g a r d  f o r  l o c a l  o r d i n a n c e s
r e g u l a t i n g  such a c t i v i t i e s  a long  w i t h  t h e i r  v i t r i o l i c  a t t a c k s
on Roman C a t h o l i c i s m  f o r c e d  t h e  j u s t i c e s  t o  w e ig h  t h e i r
r i g h t s  of f r e e  e x p re s s io n  and  f r e e  e x e r c i s e  a g a i n s t  th o se  o f
th e  community a t  l a r g e .  The o t h e r  c a s e s  c e n t e r e d  on t h e
r e f u s a l  of s c h o o l  c h i l d r e n  t o  s a l u t e  t h e  A m er ican  f l a g
because they  equa ted  t h a t  p r a c t i c e  w i th  i d o l a t r y .
J u s t i c e  R o b e r t s  d e c l a r e d  t h e  i n c o r p o r a t i o n  of t h e
r e l i g i o n  c l a u s e s  by th e  F o u r te en th  Amendment i n  h i s  m a j o r i t y
o p i n i o n  i n  C a n t w e l l  v .  C o n n e c t i c u t  (1940),  a c a s e  i n v o l v i n g
th e  p r o s e l y t i z i n g  a c t i v i t i e s  o f  t h e  Jehovah 's  W i tn e s s e s .? 3
While p ro c la im in g  th e  a p p l i c a t i o n  of the  F i r s t  Amendment t o
the  s t a t e s ,  he n e v e r t h e l e s s  q u a l i f i e d  t h e  p r o t e c t i o n  a f f o r d e d
by the  Amendment on the  grounds t h a t  c e r t a i n  r e g u l a t i o n s  must
be imposed by government f o r  t h e  p r o t e c t i o n  of  s o c ie ty .
The c o n s t i t u t i o n a l  i n h i b i t i o n  o f  l e g i s l a t i o n  on 
t h e  s u b j e c t  o f  r e l i g i o n  h a s  a d o u b le  a s p e c t .  On 
th e  one h a n d ,  i t  f o r e s t a l l s  c o m p u ls io n  by law  of 
th e  accep tance  of any c re e d  o r  th e  p r a c t i c e  of any 
form of  w orsh ip .  Freedom of  consc ience  and freedom 
t o  a d h e re  t o  such r e l i g i o u s  o r g a n i z a t i o n  or  form of 
wor s h i p  a s  t h e  i n d i v i d u a l  may choose  c a n n o t  be 
r e s t r i c t e d  by l a w .  On t h e  o t h e r  h a n d ,  i t  
s a fe g u a rd s  t h e  f r e e  e x e r c i s e  of the  chosen form of 
r e l i g i o n .  Thus t h e  Am endm ent e m b r a c e s  tw o  
c o n cep ts ,  -  freedom t o  b e l i e v e  and freedom t o  a c t .
The f i r s t  i s  a b s o l u t e  b u t ,  i n  t h e  n a t u r e  of t h in g s ,  
the  second cannot be. The freedom t o  a c t  must have
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of t h a t  p r o t e c t i o n .
R obe r t s  a d m i t t e d  t h a t  a s t a t e  has  a g e n e ra l  r i g h t  t o  r e g u l a t e
s o l i c i t a t i o n ,  even f o r  r e l i g i o u s  pu rposes .  Hov/ever, because
t h e  C o n n e c t i c u t  l a w  empowered a  g o v e rn m e n t  o f f i c i a l  t o
d e te rm ine  whether  t h e  s o l i c i t a t i o n  of  money f o r  a r e l i g i o u s
purpose was l e g i t i m a t e ,  he concluded  t h a t  i t  was i n v a l i d .
J u s t i c e  S t a n l e y  Reed i n  J o n e s  v. C i t v  o f  O p e l i k a
(1942) ,  u p h e ld  r e s t r i c t i v e  o r d i n a n c e s  on t h e  b a s i s  o f  t h e
s e c u la r  r e g u l a t i o n  d o c t r i n e .  75 " (T)he  mind and s p i r i t  of
man r e m a i n  f o r e v e r  f r e e , "  he  e x p l a i n e d ,  " w h i l e  h i s  a c t i o n s
r e s t  s u b j e c t  t o  n e c e s s a r y  ac c o m m o d a t io n  t o  t h e  c o m p e t in g
needs of  h i s  f e l l o w s . "76
Opelika  was o v e r tu rn e d  t h e  f o l l o w i n g  y e a r  i n  a s e r i e s  of
c a s e s  i n  w h ich  t h e  r i g h t s  o f  W i t n e s s e s  t o  p r o s e l y t i z e  w e re
w e ig h ed  a g a i n s t  t h o s e  of  t h e  com munity  a t  l a r g e .  J a c k s o n ,
d i s s e n t i n g  i n  o ne  o f  t h e s e  c a s e s ,  D o u g l a s  v .  C i t v  o f
J e a n n e t t e , grounded h i s  o b j e c t i o n s  on t h e  s e c u l a r  r e g u l a t i o n s
d o c t r i n e  an d  t h e  r e s p o n s i b i l i t y  of  t h e  l o c a l  g o v e rn m e n t  t o
p r o t e c t  t h o s e  r i g h t s  o f  t h e  m a j o r i t y  n o t  r e s p e c t e d  by t h e
W i tn e s s e s .77 ne e x p l a in e d :
The F i r s t  Amendment grew out  of  an e x p e r ien ce  which 
t a u g h t  t h a t  s o c i e t y  cannot  t r u s t  th e  consc ience  of 
a m a j o r i t y  t o  k e e p  i t s  r e l i g i o u s  z e a l  w i t h i n  t h e  
l i m i t s  t h a t  a f r e e  s o c i e t y  ca n  t o l e r a t e .  I  do n o t  
t h in k  i t  any more in t e n d e d  t o  l e a v e  t h e  consc ience  
of a m in o r i t y  t o  f i x  i t s  l i m i t s .  C iv i l  government 
c a n n o t  l e t  any  g ro u p  r i d e  r o u g h - s h o d  o v e r  o t h e r s  
because  t h e i r  "consc iences"  t e l l  them to  do
The Court  r e t u r n e d  t o  t h e  s e c u l a r  r e g u l a t i o n s  d o c t r in e  
i n  P r i n c e  v.  Qo m n o n w e a l t h o f  M ass a c h u s e t t s  ( 1 9 4 4 ) ,
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d i s t i n g u i s h e d  f r o m  t h e  e a r l i e r  p r o s e l y t i z i n g  c a s e s  b e c a u s e  i t
in v o lv e d  the  p a r t i c i p a t i o n  of a c h i ld .^ ^  A s t a t e  c h i l d  l a b o r  
law p r o h i b i t e d  c h i l d r e n  from s e l l i n g  newspapers ,  magazines,  
o r  o t h e r  p e r i o d i c a l s  i n  t h e  s t r e e t  o r  i n  any o t h e r  p u b l i c  
p l a c e .  R u t l e d g e ,  d e s p i t e  h i s  p r o f e s s e d  s u p p o r t  f o r  t h e  
p r e f e r r e d  f r e e d o m s  d o c t r i n e ,  w r o t e  t h e  m a j o r i t y  o p i n i o n  i n  
w hich  h e  u p h e ld  t h e  S t a t e ' s  r e g u l a t i o n .  The f a m i l y  i t s e l f ,  
he a s s e r t e d ,
i s  n o t  beyond r e g u l a t i o n  i n  t h e  p u b l i c  i n t e r e s t s ,  
a s  a g a i n s t  a  c l a i m  of  r e l i g i o u s  l i b e r t y .  And 
n e i t h e r  r i g h t s  of  r e l i g i o n  nor r i g h t s  of  paren thood  
a r e  beyond l i m i t a t i o n .  A ct ing  t o  guard th e  g en e ra l  
i n t e r e s t  i n  y o u th ' s  w e l l  be ing ,  t h e  s t a t e  a s  p a rens  
p a t r i a e  may r e s t r i c t  t h e  p a r e n t ' s  c o n t r o l  by 
r e q u i r i n g  s c h o o l  a t t e n d a n c e ,  r e g u l a t i n g  o r  
p r o h i b i t i n g  t h e  c h i l d ' s  l a b o r ,  and  i n  many o t h e r  
w a y s .  I t s  a u t h o r i t y  i s  n o t  n u l l i f i e d  m e r e l y  
because  the  p a r e n t  grounds h i s  c la im  t o  c o n t ro l  t h e  
c h i l d ' s  c o u r s e  o f  c o n d u c t  on  r e l i g i o n  o r  
c o n s c ie n c e .
Acceptance of t h e  s e c u l a r  r e g u l a t i o n  d o c t r i n e  im p l i e d
r e j e c t i o n  o f  a n  a b s o l u t i s t  i n t e r p r e t a t i o n  o f  t h e  F i r s t
Amendment. J u s t i c e s  w i t h  a s  w id e ly  d i f f e r i n g  p h i lo s o p h i e s  a s
S ta n le y  Reed and Frank Murphy ag re e d  t h a t  th e  Amendment could
n o t  be t a k e n  a s  an  a b s o l u t e .  Reed, d i s s e n t i n g  i n  t h e  second
Opelika  d e c i s io n  (1943), d e c la re d :
None of t h e  p r o v i s i o n s  of  our C o n s t i t u t i o n s  i s  more 
v e n e r a t e d  by t h e  p e o p l e  o r  r e s p e c t e d  by 
l e g i s l a t u r e s  a n d  t h e  c o u r t s  t h a n  t h o s e  w h i c h  
p r o c l a i m  f o r  ou r  c o u n t r y  f r e e d o m  of r e l i g i o n  and  
e x p r e s s i o n .  W h i l e  t h e  i n t e r p r e t e r s  o f  t h e  
C o n s t i t u t i o n  f i n d  t h e  p u r p o s e  was t o  a l l o w  t h e  
w id e s t  p r a c t i c a l  scope f o r  t h e  e x e r c i s e  of r e l i g i o n  
and  th e  d i s s e m i n a t i o n  of in f o rm a t i o n ,  no j u r i s t  has  
ever  conceived  t h a t  th e  p r o h i b i t i o n  of  i n t e r f e r e n c e  
i s  a b s o l u t e . 81
Douglas, r e p r e s e n t i n g  t h e  m a j o r i t y  i n  Murdock v. Commonwealth 
o f  P e n n s y l v a n i a , a c a s e  d e c i d e d  a t  t h e  same t i m e  a s  t h e
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second O p e l ik a , concurred  t h a t  " the  r i g h t s  w i th  which we a r e  
d e a l i n g  a r e  n o t  a b s o l u t e s , "  b u t  a r e  n e v e r t h e l e s s  " i n  a 
p r e f e r r e d  p o s i t i o n . " 8^
Murphy came t h e  c l o s e s t  o f  any of  t h e  j u s t i c e s  t o  
d e c l a r i n g  t h e  r e l i g i o n  c l a u s e s  o f  t h e  F i r s t  Amendment 
a b s o l u t e s .  I n  h i s  d i s s e n t  f r o m  t h e  o r i g i n a l  r u l i n g  i n  
O p e l i k a , he o b s e r v e d ,  " [ T ] h e  r i g h t  t o  w o r s h i p  t h e i r  Maker 
ac co rd ing  t o  t h e i r  needs and t h e  d i c t a t e s  o f  t h e i r  s o u l s  and 
t o  c a r r y  t h e i r  m essag e  o r  t h e i r  g o s p e l  t o  ev e ry  l i v i n g  
c r e a t u r e , "  i s  a r i g h t  even more dear  t o  many i n d i v i d u a l s  th an  
o t h e r  f r e e d o m s  s e c u r e d  by o u r  C o n s t i t u t i o n . 88 ? w0 y e a r s  
l a t e r ,  Murphy d i s s e n t e d  i n  t h e  P r in c e  d ec is io n .  D is tu rb ed  by 
th e  d i s t i n c t i o n  made by t h e  m a j o r i t y  b e tw e e n  t h e  r i g h t s  o f  
a d u l t s  an d  t h o s e  of c h i l d r e n  an d ,  even  more  so ,  by t h e i r  
w i l l i n g n e s s  t o  s u b o r d in a t e  t h e  r e l i g i o u s  r i g h t s  of c h i l d r e n  
t o  s e c u l a r  c o n c e r n s ,  Murphy a g a i n  a p p r o a c h e d  a n  a b s o l u t i s t  
p o s i t i o n .  " ( T ] h e  human f r e e d o m s  e n u m e r a te d  i n  t h e  F i r s t  
Amendment and  c a r r i e d  o v e r  i n t o  t h e  F o u r t e e n t h  a r e  t o  be 
presumed t o  be i n v u l n e r a b l e , "  he ex p la in e d ,  "and any a t t e m p t  
t o  sweep away those  f reedom s i s  pr im a f a c i e  i n v a l i d . " 84 But 
Murphy d i d  n o t  s t e p  beyond  t h e  f i n e  l i n e  s e p a r a t i n g  t h e  
" p r e f e r r e d  p o s i t i o n "  f ro m  an  " a b s o l u t e "  i n t e r p r e t a t i o n .  
P la c in g  th e  burden on th e  s t a t e  " to  prove th e  r e a s o n a b le n e s s  
and  n e c e s s i t y  of p r o h i b i t i n g  c h i l d r e n  f rom e n g a g in g  i n  
r e l i g i o u s  a c t i v i t y  of t h e  t y p e  i n v o l v e d  i n  t h i s  c a s e , "  t h e  
J u s t i c e  t a c i t l y  co n c e d e d  t h a t  some r e s t r i c t i v e  r e g u l a t i o n s  
might  be j u s t i f i e d . 8^
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W h i l e  a m a j o r i t y  o f  t h e  j u s t i c e s  -  S t o n e ,  B l a c k ,  
D oug las ,  Murphy, R u t l e d g e ,  an d  even  R o b e r t s  -  e m b ra ced  t h e  
" p re f e r r e d  p o s i t i o n "  d o c t r i n e  and conceded t o  v a ry in g  amounts 
of s e c u la r  r e g u l a t i o n ,  o th e r  j u s t i c e s  approached th e  q u e s t i o n  
of f r e e  e x e r c i s e  from a very  d i f f e r e n t  p e r s p e c t iv e :  j u d i c i a l  
r e s t r a i n t .  F e l i x  F r a n k f u r t e r  had  l o n g  been  an  a d v o c a t e  o f  
th e  r e s t r a i n t  ph i lo sophy .86 He had  adop ted  t h i s  p o s i t i o n  
a t  a t i m e  when t h e  Supreme C o u r t  p e r s i s t e d  i n  o v e r t u r n i n g  
g e n e r a l  w e l f a r e  l e g i s l a t i o n  p a s s e d  i n  r e s p o n s e  t o  c h a n g in g  
s o c i a l  and economic c o n d i t io n s .  During th e  1930s,  r e p e a te d  
p ro n o u n c e m e n ts  a g a i n s t  New Deal l e g i s l a t i o n  c o n f i r m e d  h i s  
commitment t o  a ph ilosophy o f  j u d i c i a l  r e s t r a i n t .  A f te r  h i s  
appointment t o  t h e  Court ,  F r a n k f u r t e r  con t inued  t o  a d h e re  t o  
h i s  b e l i e f  t h a t  t h e  j u d i c i a l  b r a n c h  s h o u ld  d e f e r  t o  t h e  
d em ocra t ic  b ranches  whenever p o s s i b l e  d e s p i t e  t h e  f a c t  t h a t
I
I t h e  i s s u e s  t h e n  i n v o l v e d  c i v i l  r i g h t s  and  c i v i l  l i b e r t i e s
m
r a t h e r  than  l a i s s e z - f a i r e  economics.  Reed and Jackson  te n d ed  
to  suppor t  F r a n k f u r t e r  i n  h i s  use of t h i s  d o c t r in e .
M i n e r s v i l l e  S choo l  D i s t r i c t  v. G o b i t i s  (1 9 3 9 ) ,  an  8 -1  
d e c i s io n  w r i t t e n  by F r a n k f u r t e r ,  i l l u s t r a t e s  h i s  commitment 
t o  j u d i c i a l  r e s t r a i n t . 8? The C o u r t  u p h e ld  a l o c a l  s c h o o l  
board r e q u i r e m e n t  t h a t  a l l  c h i l d r e n  s a l u t e  the  n a t i o n a l  f l a g  
a s  p a r t  o f  a d a i l y  s c h o o l  e x e r c i s e .  Two c h i l d r e n  o f  
Jehovah 's  W i tn e s s e s  r e f u s e d  s in c e  they  had been brought up t o  
b e l i e v e  t h a t  such  a g e s t u r e  of  r e s p e c t  f o r  t h e  f l a g  was  
f o r b i d d e n  by t h e  S c r i p t u r e s .  W h i le  r e f e r r i n g  t o  t h e  p o l i c y  
of  s e c u l a r  r e g u l a t i o n  i n  h i s  o p i n i o n  and  p o i n t i n g  t o  t h e  
n a t i o n a l  s e c u r i t y  c o n c e r n s  t h a t  p r o b a b l y  l e d  t o  t h e  f l a g
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s a l u t e  r e q u i r e m e n t ,  F r a n k f u r t e r  r e s t e d  h i s  p o s i t i o n  on t h e
need f o r  r e s t r a i n t .
The p r e c i s e  i s s u e  . . . f o r  us t o  d e c i d e  i s  
whether  t h e  l e g i s l a t u r e s  of t h e  v a r i o u s  s t a t e s  and 
t h e  a u t h o r i t i e s  i n  a t h o u s a n d  c o u n t i e s  a n d  s c h o o l  
d i s t r i c t s  o f  t h i s  c o u n t r y  a r e  b a r r e d  f r o m  
d e te rm in in g  t h e  a p p r o p r i a t e n e s s  o f  v a r io u s  means t o  
evoke t h a t  u n i f y in g  s e n t im e n t  w i t h o u t  which th e r e  
can u l t i m a t e l y  be no l i b e r t i e s ,  c i v i l  or  r e l i g i o u s .
. . . [ T ] h e  c o u r t r o o m  i s  n o t  t h e  a r e n a  f o r  d e b a t i n g  
i s s u e s  o f  e d u c a t i o n a l  p o l i c y .  I t  i s  n o t  o u r  
p rov ince  t o  choose among competing c o n s i d e r a t i o n s  
i n  t h e  s u b t l e  p r o c e s s  o f  s e c u r in g  e f f e c t i v e  l o y a l t y  
t o  t h e  t r a d i t i o n a l  i d e a l s  of d em o cracy ,  w h i l e  
r e s p e c t i n g  a t  t h e  s a m e  t i m e  i n d i v i d u a l  
i d i o s y n c r a s i e s  among a p e o p l e  so d i v e r s i f i e d  i n  
r a c i a l  o r i g i n s  an d  r e l i g i o u s  a l l e g i a n c e s .  So t o  
h o l d  w o u ld  i n  e f f e c t  make us t h e  s c h o o l  b o a r d  f o r  
t h e  coun try .  That  a u t h o r i t y  has  no t  been g iven  t o  
th e  Court ,  nor shou ld  we assume i t .
I n  a s u b s e q u e n t  f l a g  s a l u t e  c a s e ,  West V i r g i n i a  S t a t e  
Board of  Educa t ion  v. B a rn e t t e  (1942), the  Court  r e v e r s e d  t h e  
e a r l i e r  r u l i n g  and o n ly  F r a n k f u r t e r  d i s s e n t e d .99 Jackson ,  
w r i t i n g  f o r  t h e  m a j o r i t y ,  e x p la in e d  t h a t  t h e  r e a l  s t r e n g t h  of  
th e  country  l a y  i n  i t s  p r o t e c t i o n  of  i n d iv id u a l  freedom s,  and 
he concluded t h a t  r e s t r i c t i o n s  on b a s i c  r i g h t s  a r e  l e g i t i m a t e  
"only t o  p rev en t  g rav e  and im m edia te  danger" t o  t h e  i n t e r e s t s  
of t h e  s t a t e . 90 In  a c o n c u r r in g  o p in io n ,  B lack  and Douglas 
c o n f e s s e d  t h a t  on r e c o n s i d e r a t i o n  o f  t h e  e a r l i e r  c a s e ,  t h e  
v a l u e  of  t h e  f l a g  s a l u t e  ce rem ony  t o  n a t i o n a l  s t r e n g t h  an d  
s e c u r i t y  was i n s u f f i c i e n t  t o  j u s t i f y  an in f r in g e m e n t  of  t h e  
f r e e  e x e r c i s e  of  r e l i g i o n . 91 Murphy, t o o ,  c o n c u r r e d .  
" R e f l e c t i o n , "  h e  s a i d ,  "h a s  c o n v i n c e d  me t h a t  a s  a j u d g e  I  
h av e  no l o f t i e r  d u ty  o r  r e s p o n s i b i l i t y  t h a n  t o  u p h o ld  t h a t  
s p i r i t u a l  freedom t o  i t s  f u r t h e s t  r e a c h e s . " 9 ^
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i1
But F r a n k f u r t e r  s t o o d  f i r m .  He co n ced ed  t h a t  t h e  
a c t i o n s  "which  t o  t h e  m a j o r i t y  may seem e s s e n t i a l  f o r  t h e  
w e l f a r e  o f  t h e  s t a t e  may o f f e n d  t h e  c o n s c i e n c e s  o f  a 
m i n o r i t y , "  b u t  he d i d  n o t  w av e r  f ro m  h i s  e a r l i e r  a s s e r t i o n  
t h a t  t h e  d e c i s io n s  o f  th e  e l e c t e d  b ranches  must be a l lo w e d  t o  
s t a n d  u n l e s s  " f o r b i d d e n  by some e x p l i c i t  r e s t r i c t i o n s  upon 
p o l i t i c a l  a u t h o r i t y  i n  t h e  C o n s t i t u t i o n . " ^  A l th o u g h  
F r a n k f u r t e r  d e f e n d e d  h i s  d e c i s i o n  a s  u p h o ld in g  p a t r i o t i s m  
d u r i n g  a t i m e  of  w a r ,  h i s  c a s u a l  d i s m i s s a l  o f  t h e  r i g h t s  o f  
th e  m in o r i t y  a p p e a r s ,  i n  r e t r o s p e c t ,  t o  have undermined h i s  
c r e d i b i l i t y  a s  a j u d i c i a l  s t a t e s m a n .  For m o s t  A m e r ic a n s ,  
U n i t e d  S t a t e s  p a r t i c i p a t i o n  i n  W orld  War I I  s y m b o l i z e d  a 
commitment t o  b a s i c  r i g h t s  and a g a i n s t  a u t h o r i t a r i a n  r u l e .
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IV .
L a w m a k e r s  a n d  j u d g e s  h a v e  i m p o s e d  t h e i r  own 
i n t e r p r e t a t i o n s  f o r  n e a r l y  two h u n d re d  y e a r s ,  and  t h o s e  
i n t e r p r e t a t i o n s  have v a r i e d  w id e ly  depending on t h e  broader  
c o n te x t  of s o c i a l ,  economic, and p o l i t i c a l  change a s  w e l l  a s  
p e r s o n a l  b e l i e f s  and v a l u e s  o f  t h e  d e c i s io n  makers.
The w o rd in g  of  t h e  B s t a b l i s h m e n t  C lau se  p o i n t s  t o  t h e  
d i f f i c u l t y  of t h e  p ro b lem .  M adison and h i s  C o n g r e s s i o n a l  
c o l le a g u e s  r eco g n ized  th e  need t o  provide  a broad p r i n c i p l e  
t h a t  c o u l d  be a p p l i e d  t o  c h a n g i n g  c o n d i t i o n s  a n d  
c i r c u m s t a n c e s .  They a l s o  p e r c e i v e d ,  a s  i n d i c a t e d  i n  
M a d is o n 's  own w r i t i n g s ,  t h a t  a n  e s t a b l i s h m e n t  o f  r e l i g i o n  
c o u l d  assum e n u m e ro u s  e x p r e s s i o n s  w i t h o u t  n e c e s s a r i l y  
i n v o l v i n g  a s t a t e  c h u rc h  p e r  s e . and t h e  o r i g i n a l  i n t e n t i o n  
of t h e  Amendment was c l e a r l y  t o  p r e c l u d e  th e  use  of p u b l i c  
funds  f o r  t h e  advancement o f  r e l i g i o n ,  no t  merely  t o  f o r b i d  
t h e  e s t a b l i s h m e n t  o f  a p a r t i c u l a r  ch u rch .  The l e g i s l a t o r s  
who w ro te  th e  Amendment d id  so w i th  th e se  g o a ls  i n  mind.
Confusion over th e  meaning of the  E s tab l i sh m en t  Clause 
grew d u r i n g  t h e  n i n e t e e n t h  c e n t u r y .  T h i s  was due,  i n  p a r t ,  
t o  t h e  f a c t  t h a t  t h e  Amendment d i d  n o t  a p p l y  t o  t h e  s t a t e s .  
The p e r s i s t a n c e  of e s t a b l i s h e d  chu rches  and of  p o l i c i e s  t h a t  
r e s p e c te d  an  e s t a b l i s h m e n t  encouraged a popular  a t t i t u d e  t h a t  
c e r t a i n  d e n o m i n a t i o n s  c o u l d  be s i n g l e d  o u t  f o r  governm en t  
p r e f e r e n c e  w h i l e  o t h e r s  w o u ld  s u f f e r  f ro m  i n t e n t i o n a l l y  
d i s c r i m i n a to r y  programs.
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These id e a s  ga ined  new j u s t i f i c a t i o n  v;i th  t h e  i n f l u x  of  
l a r g e  num bers  of C a t h o l i c  im m i g r a n t s .  The f e a r s  of  t h e  
w h i t e ,  A ng lo -Saxon ,  P r o t e s t a n t  community d e r i v e d  f rom  t h e  
i n c r e a s e d  c o m p e t i t i o n  f o r  j o b s ,  and  f rom  t h e  l o n g - s t a n d i n g  
b e l i e f  t h a t  t h e  C a t h o l i c  Church  had  a g o a l  o f  w o r l d w i d e  
p o l i t i c a l  d o m i n a t i o n .  F aced  w i t h  th e  g ro w in g  p o l i t i c a l  
p o t e n t i a l  of t h e  im m ig ra n ts ,  "n a t iv e"  Americans p as sed  l a w s  
i n t e n d e d  t o  c u r b  t h e  C a t h o l i c  i n f l u e n c e ,  b u t  r e s i s t a n c e  t o  
t h e s e  l a w s  made co m p ro m ise  n e c e s s a r y .  One r e s u l t  was  
w i t h h o l d i n g  of  p u b l i c  m o n ie s  f rom  a l l  s e c t a r i a n  s c h o o l s  
w h i l e ,  a t  t h e  same t i m e ,  a s s u r i n g  t h a t  t h e  p u b l i c  s c h o o l s  
w ould  i n c u l c a t e  P r o t e s t a n t  r e l i g i o n  th r o u g h  d a i l y  B i b l e  
r e a d i n g .  The c o n t r a d i c t i o n ,  i n s o f a r  a s  t h e  E s t a b l i s h m e n t  
Clause i s  concerned,  i s  a p p a re n t .
The problems of d e f in in g  e s t a b l i s h m e n t  and d e te rm in in g  
th e  bounds  of  f r e e  e x e r c i s e  became more com plex  i n  t h e  
t w e n t i e t h  cen tu ry .  The in c o r p o r a t i o n  of th e  F i r s t  Amendment 
by th e  F our teen th  ex tended  th e  C o u r t ' s  j u r i s d i c t i o n  and gave 
t o  t h e  j u s t i c e s  t h e  r e s p o n s i b i l i t y  f o r  r e v i e w i n g  s t a t e  a s  
w e l l  a s  f e d e r a l  l e g i s l a t i o n .  Also im p o r ta n t  was th e  growing 
r e a l i z a t i o n  t h a t  t h e  i n d i v i d u a l ' s  c i v i l  r i g h t s  s h o u ld  be 
g i v e n  g r e a t e r  w e i g h t  i n  t h e  j u d i c i a l  e q u a t i o n .  The 
d i f f i c u l t y  i n  b a l a n c i n g  i n d i v i d u a l  r i g h t s  an d  com munity  
i n t e r e s t s  would p e r s i s t  a s  t h e  j u s t i c e s  t a c k le d  th e  new i s s u e  
of a i d  t o  s e c t a r i a n  sc h o o ls .
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t h e  e d u c a t i o n  of  t h e i r  c h i l d r e n .  H ever  v. N eb rask a  a t  401. 
Holm es ,  j o i n e d  by S u t h e r l a n d ,  d i s s e n t e d .  B a r t e l s  v. I o w a . 
262 U.S. 404, a t  412. S am ue l  J .  K onefsky  d e f e n d s  H olm es '  
r e a s o n i n g :  "For Holmes t h e  a t t a c k  on t h e  N e b ra sk a  law  was 
j u s t  one  m ore  i n s t a n c e  of  t h e  r e s o r t  t o  j u d i c i a l  r e v i e w  t o  
c h e c k  l e g i t i m a t e  l e g i s l a t i v e  d i s c r e t i o n .  T hough  h e  
a p p r e c i a t e d  th e  o b j e c t i o n  t o  i t ,  he f e l t  t h a t  i t  d e a l t  w i th  a 
m a t t e r  c o n c e r n i n g  w h ic h  'men r e a s o n a b l y  m ig h t  d i f f e r '  and  
t h e r e f o r e  d i d  n o t  t h i n k  t h e  C o n s t i t u t i o n  b a r r e d  t h e  S t a t e  
from t r y i n g  t h e  e x p e r i m e n t .  . . . The o n ly  d e b a t a b l e  p o i n t  
was t h e  l a w l e s s n e s s  of  t h e  means adop ted  tow ard  t h a t  end, and 
a s  t o  t h a t  t h e  J u s t i c e  f e l t  t h a t  t h e  C o u r t  s h o u l d  d e f e r  t o  
those  b e t t e r  a c q u a in t e d  w i t h  l o c a l  c o n d i t i o n s . "  The Legacy 
of  Holmes and B ran d e is  (New York: Macmil lan ,  1956),  pp. 260- 
61. Fred  R o d e l l ,  i n  c o n t r a s t ,  d e s c r i b e s  Holmes' r e l i a n c e  on 
j u d i c i a l  r e s t r a i n t  i n  Hever a s  h i s  "most i l l i b e r a l  view and 
vo te ."  Nine Hen (New York: Random House, 1955), p. 205.
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P a l k o  v. C o n n e c t i c u t  (302 U.S. 319 ,  1937) i n v o l v e d  t h e  
q u e s t i o n  o f  w h e t h e r  t h e  F o u r t e e n t h  Amendment e m b ra ced  t h e  
g u a r a n t e e  a g a i n s t  d o u b l e  j e o p a r d y  i n  t h e  F i f t h  Amendment.
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Cardozo  r u l e d  t h a t  i t  a i d  n o t .  P au l  L. Murphy e x p l a i n s :  
"T h is  e n a b l e d  him t o  make c l e a r  t h a t  t h e  F o u r t e e n t h  d i d  n o t  
a u t o m a t i c a l ly  p r o t e c t  a l l  r i g h t s  ex tended  by t h e  f i r s t  e i g h t  
am endm ents .  The q u e s t i o n  t h e n  w a s :  w h ich  ones  d i d  i t
en co m p ass?  H ere  C a r d o z o ' s  own v a l u e s  em erg ed  c l e a r l y .  To 
him o n ly  t h o s e  r i g h t s  ' i m p l i c i t  i n  t h e  c o n c e p t  of o r d e r e d  
l i b e r t y , '  and t h o s e  p r i n c i p l e s  o f  j u s t i c e  ' s o  r o o t e d  i n  t h e  
t r a d i t i o n s  and  c o n s c i e n c e  of  ou r  p e o p l e  a s  t o  be r a n k e d  a s  
fundam enta l '  shou lc  be n a t i o n a l i z e d  by th e  Court.  There was 
no d o u b t  t h a t  t h e s e  w o u ld  i n c l u d e  th e  F i r s t  Amendment 
g u a ra n te e s ,  p a r t i c u l a r l y  th o se  of though t  and speech.  These 
were s u f f i c i e n t l y  b a s i c ,  and of such ' s o c i a l  and moral  v a l u e 1 
t h a t  t h e y  c o n s t i t u t e d  t h e  ' m a t r i x ,  t h e  i n d i s p e n s a b l e  
c o n d i t i o n ,  of n e a r l y  e v e ry  o t h e r  fo rm  of  f r e e d o m ."  The 
C o n s t i t u t i o n  i n  C r i s i s  T i m e s . 1918-1969  (New York: H a rp e r  & 
Row, 1972, p .  179.
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M ich ae l  E. P a r r i s h  a r g u e s :  "Above a l l ,  [ F r a n k f u r t e r ]  
w i s h e d  t o  p ro m o te  t h e  i d e a l  o f  j u d i c i a l  r e s t r a i n t  i n  t h e  
t r a d i t i o n  of Thayer and Holmes. Judges ,  he b e l ie v e d ,  should 
n o t  s u b s t i t u t e  t h e i r  own p o l i c y  c h o i c e s  f o r  t h o s e  of t h e  
p opu la r  branches  of  government i n  t h e  m is tak e n  id e a  t h a t  they 
p o s s e s s e d  i n f a l l i b l e  i n s i g h t  i n t o  t h e  C o n s t i t u t i o n .  Or, a s  
Holmes r e m in d e d  h im ,  'A l a w  s h o u l d  be c a l l e d  good i f  i t  
r e f l e c t s  t h e  w i l l  of  t h e  d o m in a n t  f o r c e s  of  t h e  com munity  
even i f  i t  w i l l  tak e  us t o  h e l l . ' "  F e l i x  F r a n k f u r t e r  and His 
Times: The Reform Years (New York: F ree  P r e s s ,  1982),  p .  65.
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EVERSON 1U  BflftBP OS. EDUCATION: 
A CASE WITHOUT PRECEDENT
On 20 Novem-ber 1946 t h e  c a s e  of  E verson  v. B oa rd  o f  
E d u c a t i o n  was a r g u e d  b e f o r e  t h e  U n i t e d  s t a t e s  Suprem e 
C o u r t .*  I n i t i a t e d  by a d i s t r i c t  t a x p a y e r ,  t h e  s u i t  
ch a l le n g e d  t h e  v a l i d i t y  under th e  Federa l  C o n s t i t u t i o n  of a 
s t a t e  s t a t u t e  a u t h o r i z i n g  l o c a l  s c h o o l  b o a rd s  t o  r e i m b u r s e  
p a r e n t s  of c h i l d r e n  a t t e n d i n g  p u b l i c  and n o n - p r o f i t  p r i v a t e  
s c h o o ls  f o r  t h e  c o s t s  of  t r a n s p o r t a t i o n  by a p u b l i c  c a r r i e r .  
More s p e c i f i c a l l y ,  t h e  a p p e l l a n t  c h a rg e d  t h a t  t h e  la w  
v i o l a t e d  t h e  F i r s t  A m endm ent p r o h i b i t i o n  o f  any  " la w  
r e s p e c t i n g  a n  e s t a b l i s h m e n t  of  r e l i g i o n . "  The f i v e - f o u r  
d e c i s i o n  h an d e d  down on 10 F e b r u a r y  1947 u p h e ld  t h e  s t a t u t e  
a s  a l e g i t i m a t e  a c t  i n  s u p p o r t  of the  genera l  w e l f a r e .
The New J e r s e y  law c h a l l e n g e d  i n  E v e rso n  v. B oa rd  o f  
E d u c a t io n  was s i m i l a r  t o  l a w s  e x i s t i n g  i n  n e a r l y  t w e n t y  
s t a t e s  and  t h e  D i s t r i c t  o f  C o lum bia .^  T h i s  f a c t  was 
s i g n i f i c a n t ,  f o r  t h e  d e c i s i o n  made by t h e  Supreme C o u r t  i n  
Everson would i n e v i t a b l y  have f a r - r e a c h i n g  im p l i c a t i o n s .  In  
t h e  m a j o r i t y  o f  t h e  s t a t e s ,  l a w s  s t i p u l a t e d  t h a t  
t r a n s p o r t a t i o n  c o u l d  be p r o v i d e d  t o  n o n - p u b l i c  s c h o o l  
s t u d e n t s  o n ly  i f  i t  d i d  n o t  r e s u l t  i n  a d d i t i o n a l  c o s t  t o  
t a x p a y e r s .  C a l i f o r n i a ' s  E d u c a t i o n  Code,  f o r  e x a m p l e ,  
a u t h o r i z e d  t r a n s p o r t a t i o n  f o r  " p u p i l s  . . .  i n  a t t e n d a n c e  a t  
a s c h o o l  o t h e r  t h a n  a p u b l i c  s c h o o l "  upon t h e  same t e r m s  o v e r  
t h e  same r o u te  of t r a v e l  as  p u b l i c  school  p u p i ls .*  The New 
J e r s e y  law d i f f e r e d  i n  t h a t  r e s p e c t ,  f o r  i t  a l low ed  towns t o
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re imburse  p a r e n t s  f o r  t h e  c o s t s  o f  t r a n s p o r t a t i o n  even  when 
t h e  p u b l i c  and p r i v a t e  school  r o u t e s  d i d  n o t  c o i n c id e .4 The 
p a r t i c u l a r  a p p l i c a t i o n  of  t h e  S t a t e  law by th e  Town of Ewing 
-  reimbursement only  t o  p a r e n t s  of  c h i l d r e n  a t t e n d i n g  p u b l i c  
or  C a t h o l i c  s c h o o l s  -  drew a t t e n t i o n  t o  t h e  c h u r c h - s t a t e  
i s s u e  and t h e  p o s s i b i l i t y  t h a t  such s e r v i c e s  m igh t  c o n s t i t u t e  
an  e s t a b l i s h m e n t  of r e l i g i o n . ^
U n l ik e  t h e  e a r l i e r  Sup rem e  C o u r t  c a s e  i n v o l v i n g  s t a t e  
a i d  t o  p a r o c h ia l  s c h o o l s ,  Cochran v. L o u i s i a n a , t h e  i s s u e  i n  
Everson was no t  t h e  m isuse  of p u b l i c  p r o p e r t y  bu t  r a t h e r  t h e  
p o s s i b l e  i n f r i n g e m e n t  o f  t h e  F i r s t  Amendment. As s u c h ,  
E v e rso n  became t h e  f i r s t  c a s e  i n  w h ic h  t h e  Suprem e C o u r t  
j u s t i c e s  w ould  c o n s i d e r  w h e t h e r  g o v e rn m e n t  a i d  t o  c h u r c h -  
r e l a t e d  s c h o o ls  c o n s t i t u t e d  an  e s t a b l i s h m e n t  of r e l i g i o n .  I t  
became a landmark case  f o r  t h a t  reason .
The j u s t i c e s  had been g r a p p l in g  w i th  c h u r c h - s t a t e  i s s u e s  
i n  t h e  y e a r s  i m m e d i a t e l y  p r e c e d i n g  E v e r s o n . They h ad  
e n d o r s e d  t h e  p r i n c i p l e  o f  i n c o r p o r a t i o n  o f  t h e  r e l i g i o n  
c l a u s e s  of  the  F i r s t  Amendment i n t o  th e  F o u r te e n th  Amendment, 
and most of  them had e x p r e s s e d  some s u p p o r t  f o r  t h e  d o c t r i n e  
of p r e f e r r e d  freedoms. As t h e  Court d e a l t  w i th  t h e  s e r i e s  of 
c a s e s  b r o u g h t  by t h e  J e h o v a h ' s  w i t n e s s e s ,  t h e  j u s t i c e s  had  
r e c o n s i d e r e d  and  r e f i n e d  t h e i r  p o s i t i o n s ,  s u g g e s t i n g  t h a t  
they were g a in in g  a c l e a r e r  i d e a ,  a s  i n d i v i d u a l s ,  of how f a r  
th e y  s h o u l d  go i n  g i v i n g  p r e c e d e n c e  t o  F i r s t  Amendment 
freedoms over  community i n t e r e s t s .
C o n f r o n te d ,  h o w e v e r ,  by a c a s e  i n v o l v i n g  t h e  q u e s t i o n  
of e s t a b l i s h m e n t  of r e l i g i o n  r a t h e r  t h a n  f r e e  e x e r c i s e ,  th e
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j u s t i c e s  fo u n d  t h e m s e l v e s  back  a t  s q u a r e  one. The c o n c e r n s  
r a i s e d  by t h e  f r e e  e x e r c i s e  c a s e s  seem ed  t o  h a v e  l i t t l e  
re levance  t o  t h e  r e l a t e d  but  d i s t i n c t  i s s u e  of e s t a b l i s h m e n t .
|
I P e r h a p s  t h i s  e x p l a i n s  t h e  f a c t  t h a t  t h e  p r i n c i p l e s  o f  
| dec is io n -m ak in g  r e l i e d  on so h e a v i ly  i n  t h e  e a r l i e r  c a s e s  by 
j c e r t a i n  of  t h e  j u s t i c e s  w e re  s im p ly  c a s t  a s i d e  i n  d e c i d i n g  
E v e r s o n ; F r a n k f u r t e r  a b a n d o n e d  h i s  s t r i c t  a d h e r e n c e  t o  
j u d i c i a l  r e s t r a i n t ,  w h i l e  I lurphv c o m p ro m ise d  on h i s  n e a r  
a b s o l u t i s t  p o s i t i o n  i n  f a v o r  of l a r g e r  community i n t e r e s t .
The t a s k  f o r  t h e  h i s t o r i a n  e x a m i n i n g  E v e rso n  i s  t o  
de te rm ine  why c e r t a i n  of t h e  j u s t i c e s  who had been in v o lv ed  
i n  f r e e  e x e r c i s e  c a s e s  a d o p t e d  new r u l e s  f o r  d e a l i n g  w i t h  
e s t a b l i s h m e n t .  In  p a r t ,  t h e  a n s w e r  l i e s  i n  r e l i a n c e  on t h e  
r e a s o n i n g  of  t h e  C o u r t  i n  P i e r c e  a n d  C ochran  -  c a s e s  a l s o  
i n v o l v i n g  c h u r c h - r e l a t e d  s c h o o l s .  But beyond t h o s e  tw o  
p r e c e d e n t s ,  t h e  e x p l a n a t i o n  seem s t o  r e s t  i n  t h e  f a c t  t h a t  
j u d i c i a l  c o n s i d e r a t i o n  o f  t h e  e s t a b l i s h m e n t  q u e s t i o n  w as  
s t r o n g l y  i n f l u e n c e d  by t r a d i t i o n a l  a t t i t u d e s  t o w a r d s  t h e  
Roman C a t h o l i c  Church t h a t  h a d  b e e n  r e i n f o r c e d  by f e a r s  o f  
i t s  g r o w i n g  i n f l u e n c e  i n  A m e r i c a n  s o c i e t y .  F o r  b o t h  
F r a n k f u r t e r  and  Murphy, t h e  J u s t i c e s  whose o p i n i o n s  i n  
E v e r s o n  a p p e a r e d  m o s t  i n c o n s i s t e n t  w i t h  t h e i r  b a s i c  
p r i n c i p l e s ,  t h e  p a r t i c u l a r  denom ina t ion  t o  be a id e d  made a  
d i f f e r e n c e .
To s i n g l e  ou t  F r a n k f u r t e r  an d  Murphy f o r  f o l l o w i n g  
p e r s o n a l  a t t i t u d e s  and  b e l i e f s  i s ,  h o w e v e r ,  m i s l e a d i n g .  
W h i l e  t h e  p a r t i c u l a r  r e l i g i o n  made a  d i f f e r e n c e  t o  
F r a n k f u r t e r ,  M u rp h y ,  a n d  p r o b a b l y  J a c k s o n ,  p o l i t i c a l
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p h i lo s o p h y  i n f l u e n c e d  Hugo B la c k ,  and  W i le y  R u t l e d g e  was 
moved by h i s t o r i c a l  c o n s i d e r a t i o n s .  R e l i g i o n  was a l s o  
im por tan t  t o  Harold Burton,  whose s t r o n g  a f f i l i a t i o n  w i th  th e  
U n i t a r i a n  Church may acco u n t  f o r  h i s  p o s i t i o n .
The l a c k  o f  c l e a r  c o n s t i t u t i o n a l  p r e c e d e n t  on w h ich  t o  
b a s e  a n  o p i n i o n  i n  E v e r s o n  a f f o r d e d  t h e  j u s t i c e s  t h e  
o p p o r t u n i t y  t o  d e c id e  f o r  t h e m s e l v e s  w h a t  k in d  o f  c r i t e r i a  
should be used i n  the  d ec is io n -m ak in g  p ro ce s s .  Consequently ,  
Everson i s  im p o r tan t  no t  only because i t  s e t  a  p receden t  f o r  
subsequent p a ro c h ia id  c a s e s  b u t  a l so  because  th e  o p in io n s  and 
background m a t e r i a l s  r e v e a l  t h e  i n d i v i d u a l i z e d  and p e r so n a l  
n a t u r e  o f  d e c i d i n g  a s u p r e m e  C o u r t  c a s e .
The c h a r a c t e r  of  t h e  d e c i s i o n  w as  d e t e r m i n e d  by t h e  
American C iv i l  L i b e r t i e s  Union, which p a r t i c i p a t e d  i n  Everson 
a s  an  a m ic u s  c u r i a e . A c c o rd in g  t o  K enne th  H. U r e e n a w a l t ,  a 
law yer  f o r  the  ACLU:
[T ]he  p o i n t  r e l a t i v e  t o  t h e  S e p a r a t i o n  o f  Church 
and  S t a t e  w h ich  was d e v e lo p e d  o n ly  i n  o u r  [ACLU] 
b r i e f ,  was t h e  one p o i n t  a r o u n d  w h ic h  t h e  e n t i r e  
o r a l  argument c e n te re d .  The b r i e f s  of th e  p a r t i e s  
had merely  mentioned t h e  p o in t  i n c i d e n t a l l y  and had 
p laced  no emphasis  on i t .  The main p o i n t  of t h e i r  
w r i t t e n  b r i e f s  was t h a t  in v o lv in g  t h e  use of p u b l i c  
f u n d s  f o r  a p r i v a t e  p u r p o s e  a s  r e l a t i n g  t o  t h e  
F our teen th  Amendment d i r e c t ly .®
The ACLU adopted  th e  p o s i t i o n  t h a t  t h e  re im bursem ent  of  
c o s t s  o f  t r a n s p o r t a t i o n  t o  p a r e n t s  o f  c h i l d r e n  a t t e n d i n g  
C a t h o l i c  s c h o o l s  v i o l a t e d  t h e  C o n s t i t u t i o n  d e s p i t e  t h e  
a d v i c e  of  l a w y e r s  who i n s i s t e d  t h a t  t h e  New J e r s e y  S t a t u t e  
d i d  n o t  c o n s t i t u t e  a n  e s t a b l i s h m e n t  o f  r e l i g i o n  an d  t h a t  a 
c a se  c h a l l e n g i n g  t h e  law  w o u ld  c r e a t e  an  ug ly  p o l i t i c a l  
s i t u a t i o n .  ? C o r r e s p o n d e n c e  f rom  t h e  ACLU i n  1943 had
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co n c e d e d ,  in  v iew of  C och ran  v. L o u i s i a n a # t h a t  t h e  New 
J e r s e y  c a s e  r a i s e d  no s u b s t a n t i a l  c o n s t i t u t i o n a l  q u e s t i o n .  
However, th e  Committee f o r  Academic Freedom of th e  ACLU l a t e r  
r e c o n s i d e r e d  t h e  i s s u e  o f  u s i n g  p u b l i c  f u n d s  f o r  
I t r a n s p o r t a t i o n  of  c h i l d r e n  t o  p r i v a t e  schoo ls .
The C om m it tee  r e p o r t e d  t o  t h e  B o a rd  o f  D i r e c t o r s  on 21 
December 1944 t h a t  e l e v e n  of  i t s  tw en ty  members b e l i e v e d  t h a t  
no a i d ,  d i r e c t  o r  i n d i r e c t ,  s h o u ld  be g iv e n  t o  p r i v a t e  
s c h o o l s .  Among t h o s e  v o t i n g  w i t h  t h e  m a j o r i t y  was V. T. 
T h a y e r ,  w h o s e  w r i t i n g s  o n  t h i s  s u b j e c t  w o u l d  p r o v e  
p a r t i c u l a r l y  p e r s u a s i v e  t o  J u s t i c e  R u t l e d g e .  R e in h o ld  
l l e ib u h r  and  K ar l  L l e w e l l y n  j o i n e d  t h o s e  who to o k  t h e  v iew  
" t h a t  p u b l i c  m o n i e s  may p r o p e r l y  be u s e d ,  w hen  so  
a p p r o p r i a t e d ,  f o r  t r a n s p o r t a t i o n  and such  l i k e  o t h e r  h e a l t h  
and v/el f a r e  s e r v i c e s  a s  school  lu n c h es ,  school  n u r se s  and t h e  
l i k e  -  drawing th e  l i n e  between f u n c t i o n s  which had no d i r e c t  
r e l a t i o n  t o  e d u c a t i o n  and  t h o s e  w h ich  do." Only A le x a n d e r  
M e ik l e j o h n ,  p h i l o s o p h y  p r o f e s s o r  an d  f o r m e r  p r e s i d e n t  of 
Amherst College ,  su p p o r ted  t h e  p o s i t i o n  t h a t  " s t a t e  su p p o r t  
f o r  d e n o m i n a t i o n a l  s c h o o l s  -  a s s u m i n g  t h a t  i t  c o u l d  be 
managed f a i r l y  and e q u i t a b l y  -  i s  n o t  ob jec t ionab le ."®
The d e t e r m i n a t i o n  of  t h e  ACLU t o  c h a l l e n g e  t h e  New 
J e r s e y  s t a t u t e  a s  a law  r e s p e c t i n g  a n  e s t a b l i s h m e n t  o f  
r e l i g i o n  was,  no d o u b t ,  s t r e n g t h e n e d  by t h e  a t t e m p t  i n  t h e  
Senate  t o  p ass  s i m i l a r ,  and more e x t e n s iv e ,  l e g i s l a t i o n .  In  
1945, t h e  o r g a n i z a t i o n  t o o k  a s t r o n g  s t a n d  a g a i n s t  a b i l l  
s p o n s o r e d  by George A ik en  <R -  Vermont)  t o  a u t h o r i z e  t h e  
d i s t r i b u t i o n  o f  f e d e r a l  f u n d s  t o  n o n - p u b l i c  s c h o o l s  f o r
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c o n s t r u c t i o n ,  t r a n s p o r t a t i o n ,  d e v e l o p m e n t  o f  l i b r a r y  
f a c i l i t i e s ,  an d  p u r c h a s e  o f  t e x t b o o k s  "and o t h e r  r e a d i n g  
m a t e r i a l s , "  " v is u a l  a id s  and o th e r  i n s t r u c t i o n a l  m a t e r i a l s ,
| s c h o o l  h e a l t h  p ro g ra m s  a n d  f a c i l i t i e s ,  a n d  o t h e r  n e c e s s a r y  
e d u c a t io n a l  p r o j e c t s . "  T h ay e r 's  a n a l y s i s  o f  th e  proposed law 
charged  t h a t  " [ p ] u b l i c  fu n d s  a r e  t h u s  r e q u e s te d  i n  o rd e r  t o  
encourage t h e  development o f  p r i v a t e  s c h o o ls  under s e c t a r i a n  
a u s p ic e s . "  He i /arned t h a t  s u b s t a n t i a l  amounts of money would 
be d i v e r t e d  from p u b l i c  s c h o o l s  and c i t e d  s e r i o u s  p roblem s i n  
a d m i n i s t e r i n g  t h e  f u n d s .  I n  a d d i t i o n ,  he  p o i n t e d  t o  t h e  
p r a c t i c e  of s e g re g a t io n  i n  p a r o c h i a l  schoo ls .^
The p a r t i c i p a t i o n  o f  t h e  ACLU i n  E v e r s o n , a c c o r d i n g  t o  
th e  o r g a n i s a t i o n ' s  own r e c o r d s ,  was a  d e te rm in in g  f a c t o r  i n  
t h e  su p rem e  C o u r t ' s  h a n d l i n g  o f  t h a t  c a s e .  A l th o u g h  t h e  
o r g a n i z a t i o n ' s  l e a d e r s  e x p r e s s e d  c o n c e r n  t h a t  a i d  t o  non­
p u b l i c  s c h o o l s  w ou ld  t a k e  f u n d s  f ro m  p u b l i c  e d u c a t i o n  and  
m i g h t  e n c o u ra g e  f u r t h e r  s e g r e g a t i o n ,  t h e  c e n t r a l  i s s u e  i n  
t h e i r  m in d s  w as  t h e  t h r e a t  t o  c h u r c h - s t a t e  s e p a r a t i o n .  By 
f o c u s i n g  on  t h a t  p o i n t  i n  t h e i r  b r i e f ,  t h e y  d e t e r m i n e d  t h e  
c o u r s e  of t h a t  a r g u m e n t  a n d ,  u l t i m a t e l y ,  t h e  n a t u r e  of t h e  
j u s t i c e s '  d e c i s i o n s  a s  w e l l .
On t h e  s u r f a c e ,  t h e  d i f f i c u l t i e s  e n c o u n t e r e d  by t h e  
j u s t i c e s  a r e  e v i d e n t  i n  t h e  num ber  o f  d r a f t s  c i r c u l a t e d  
d u r i n g  t h e  t h r e e  m o n th s  a f t e r  t h e  c a s e  w as  a r g u e d  u n t i l  t h e  
d e c i s i o n  w as  handed  down on 10 F e b r u a r y  1947. Hugo B l a c k  
c i r c u l a t e d  s i x  d r a f t s  o f  h i s  m a j o r i t y  o p i n i o n  among h i s  
c o l l e a g u e s .  W i ley  R u t l e d g e  p r o d u c e d  e i g h t  d r a f t s  of h i s  
d i s s e n t i n g  o p i n i o n ,  and  R o b e r t  J a c k s o n  o f f e r e d  a s e p a r a t e
61
Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.
d i s s e n t .  F r a n k f u r t e r  w r o t e  a n  a d d i t i o n a l  d i s s e n t  t h a t  was 
never publ i s h e d .
The f a c t  t h a t  t h e  f i n a l  d e c i s i o n  o f  t h e  C o u r t  was  so 
c l o s e l y  s p l i t  (5-4)  a l s o  i n d i c a t e s  t h a t  t h e  p ro b lem  of 
g o v e rn m e n t  a s s i s t a n c e  i n  t r a n s p o r t i n g  c h i l d r e n  t o  c h u r c h -  
r e l a t e d  s c h o o l s  was  t r o u b l e s o m e  and  com plex .  The m a r k e d ly  
d i f f e r e n t  a p p r o a c h e s  t a k e n  by t h e  t h r e e  J u s t i c e s  who w r o t e  
o p in io n s  r e i n f o r c e s  t h e  im p re s s io n  t h a t  t h e  q u e s t i o n s  r a i s e d  
by Everson we r e  n e i t h e r  s im p le  nor s t r a i g h t f  orward. On t h e  
c o n t r a ry ,  the  case  in v o lv ed  n o t  only  l e g a l  and c o n s t i t u t i o n a l  
i s s u e s  b u t  a l s o  p o l i t i c a l ,  e c o n o m i c ,  a n d  s o c i a l  
c o n s id e r a t i o n s .  The j u s t i c e s  had  to  ba lan ce  the  governmental  
r e s p o n s i b i l i t y  t o  p rov ide  f o r  t h e  g en e ra l  w e l f a r e  a g a i n s t  t h e  
c o n s t i t u t i o n a l  p r o h i b i t i o n  o f  an y  l a w  r e s p e c t i n g  a n  
e s t a b l i s h m e n t  of  r e l i g i o n ,  d e t e r m i n i n g ,  a t  t h e  same t i m e ,  
w h e th e r  t h e  New J e r s e y  s t a t u t e  a c h i e v e d  e i t h e r  o r  b o th  o f  
t h e s e  e n d s .  In  d o in g  s o ,  t h e y  f e l t  c o m p e l l e d  t o  g a i n  a 
b e t t e r  u n d e r s t a n d i n g  of t h e  i n t e n t  an d  m ean in g  o f  t h e  
E s t a b l i s h m e n t  C l a u s e ,  b u t  t h e y  a l s o  t o o k  i n t o  a c c o u n t  t h e  
p o p u l a r  f e a r s  r e g a r d i n g  t h e  Roman C a t h o l i c  Church t h a t  had  
r e - e m e r g e d  i n  t h e  1 9 4 0 s .  C o n v in ced  o f  t h e  f a r - r e a c h i n g  
i m p l i c a t i o n s  t h i s  d e c i s i o n  would have, th e  j u s t i c e s  l a b o re d  
o v e r  t h e i r  o p i n i o n s  a n d ,  i n  t h e  c a s e  o f  F e l i x  F r a n k f u r t e r ,  
a c t i v e l y  lo b b ie d  i n  an  e f f o r t  t o  c h a l l e g e  the  outcome.
The d i f f e r i n g  o p in io n s  r e f l e c t  n o t  only t h e  p r o b le m a t ic  
n a t u r e  o f  t h e  E verson  c a s e  b u t  a l s o  t h e  f a c t  t h a t  each  
j u s t i c e  b rough t  t o  t h e  case  a d i s t i n c t  n o t io n  of how j u d i c i a l  
d e c i s i o n s  s h o u ld  be made a s  w e l l  a s  a p e r s o n a l  s e t  o f  v a l u e s ,
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a t t i t u d e s ,  and concerns.  The d e c i s i o n  he f i n a l l y  reached  was 
d e t e r m in e d  i n  l a r g e  p a r t  by t h i s  i n d i v i d u a l  s y s t e m  o f  
b e l i e f s .  As i n d i c a t e d  e a r l i e r ,  t h e  a b s e n c e  of any c l e a r  
l e g a l  p reced en t  f o r  th e  C our t 's  d e c i s i o n  l e d  t h e  j u s t i c e s  t o  
r e ly  more h e a v i ly  on pe rso n a l  v a l u e s  and concerns  t h a n  m igh t  
o th e rw ise  have been the  case.  Consequent ly ,  a  case  s tudy  of 
j u d i c i a l  d e c i s i o n - m a k i n g  i n  E v e r s o n  v*. B oard  o f  E d u c a t i o n  
r e v e a l s  th e  i n d i v i d u a l i z e d  c h a r a c t e r  of t h a t  p ro c e s s .
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I .
Hugo Black,  au thor  of t h e  m a j o r i t y  op in ion  i n  E verson , 
d ev e lo p e d  h i s  c o n c e p t  o f  j u d i c i a l  d e c i s i o n  m a k in g  f rom  a 
p o l i t i c a l  p h i l o s o p h y  r o o t e d  i n  l a t e  n i n e t e e n t h  -  c e n t u r y  
p o p u l i s m .  T h i s  p o p u l i s t  a p p r o a c h  l e d  B la c k  t o  s u p p o r t  t h e  
d e c i s io n s  o f  t h e  d em o cra t ic  b ranches  whenever p o s s i b l e  s in c e  
th e  w ishes  of th e  m a jo r i t y  would presumably come c l o s e s t  t o  
p r o t e c t i n g  t h e  i n t e r e s t s  o f  t h e  common man. At t h e  same 
t im e ,  B la c k  r e c o g n i z e d  t h a t  t h e  g u a r a n t e e s  of t h e  F i r s t  
Amendment were  c r i t i c a l  to  t h e  p r o t e c t i o n  of b a s i c  r i g h t s .
In  w r i t i n g  the o p in io n  i n  Everson. 31ack had t o  ba lan ce  
t h e s e  two a p p a r e n t l y  c o n t r a d i c t o r y  c o n c e r n s  a g a i n s t  each  
o t h e r .  C l e a r l y  he  w a n te d  t o  a p p ro v e  t h e  t r a n s p o r t a t i o n  
p ro v is io n  passed  by th e  Hew J e r s e y  l e g i s l a t u r e ,  p a r t i c u l a r l y  
b e c a u s e  t h a t  lav/  w as  c l a s s i f i e d  a s  g e n e r a l  w e l f a r e  
l e g i s l a t i o n .  On t h e  o th e r  hand, t h e  law r a i s e d  im p o r ta n t  
q u e s t i o n s  r e g a r d i n g  r e l i g i o u s  f re e d o m  and  s e p a r a t i o n  o f  
ch u rch  and s t a t e .  B la c k  a t t e m p t e d  t o  s o l v e  h i s  p ro b le m  by 
a r g u i n g  t h a t  t r a n s p o r t a t i o n  s e r v i c e s  d i d  n o t  c o n s t i t u t e  an  
e s ta b l i s h m e n t  of r e l i g i o n  s i n c e  they  were s e p a r a t e  from th e  
e d u c a t i o n a l  p r o c e s s ;  r a t h e r  th e y  c o n t r i b u t e d  t o  t h e  f r e e  
e x e r c i s e  of  r e l i g i o n  by a f f o r d i n g  s a f e  t r a n s p o r t a t i o n  f o r  
c h i ld r e n  a t t e n d i n g  c h u r c h - r e l a t e d  sc h o o ls .  By d e a l i n g  w i th  
t h e  c h u r c h - s t a t e  i s s u e s  i n  t h i s  m a n n e r ,  B la ck  w as  a b l e  t o  
f o c u s  on t h e  i d e a  t h a t  t h e  c o n t e s t e d  law  was p r i m a r i l y  a 
gene ra l  w e l f a r e  measure in te n d e d  t o  a s s u r e  t h e  s a f e t y  of th e  
community's c h i ld r e n .
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A1though Black never  a l i g n e d  h i m s e l f  f o rm a l ly  w i th  t h e
p o p u l i s t  movement,  he s y m p a t h i s e d  w i t h  t h e  u n d e r l y i n g
p h i l o s o p h y :  t h a t  g o v e rn m e n t  s h o u ld  be t h e  a g e n t  o f  t h e
p e o p l e ,  t h a t  lav /s  p a s s e d  a n d  im p le m e n te d  by t h e  g o v e rn m e n t
s h o u l d  i m p r o v e  t h e  c o n d i t i o n s  o f  s o c i e t y . ** B l a c k ' s
b i o g r a p h e r  and  o n e - t i m e  l a w  c l e r k ,  Jo h n  P ra n k ,  p o i n t s  o u t
t h a t  w h i l e  t h e  J u s t i c e  w as  n o t  a P o p u l i s t ,  " t h e  f o r m a l
d i s t i n c t i o n  ob scu re s  th e  r e a l  im pact .  The an t i -m o n o p o ly  r a t e
r e g u l a t i o n  p h i lo s o p h ie s  o f  t h e  P o p u l i s t s  and most  of  t h e  r e s t
of t h e i r  s o c i a l  o u t lo o k  on government and b u s in e s s  have been
a p a r t  o f  B la c k  a t  l e a s t  f rom  young r a a n h o o d . " * 2  Hark
S i l v e r s t e i n ,  i n  h i s  r e c e n t  book. C o n s t i t u t i o n a l  F a i t h s :  F e l ix
F r a n k f u r t e r .  Huco Black and t h e  P rocess  o f  J u d i c i a l  D ec is io n
Making, a s c r i b e s  g r e a t  im p o r ta n c e  t o  B lac k 's  populism bo th  i n
h i s  e a r l i e r  p o l i t i c a l  a c t i v i t i e s  and a s  a J u s t i c e . * *
[Black 's ]  f a i t h  i n  p r o g r e s s  was tempered  and  shaped 
by h i s  r e ad in g  of  h i s t o r y  and h i s  u n d e r s ta n d in g  of  
human n a t u r e  and  p o l i t i c s .  The r e a l i t y  o f  t h e  
American e x p e r i e n c e ,  a s  Hugo Black  saw i t ,  was t h e  
e n d u r i n g  c o n f l i c t  b e t w e e n  t h e  r i c h  an d  t h e  p o o r ,  
t h e  few and t h e  many, t h e  f o l l o w e r s  o f  H am il ton  and 
t h e  f o l l o w e r s  o f  J e f f e r s o n .  To B l a c k ,  t h e  
h i s t o r i a n ,  t h i s  c o n f l i c t  e x p l a i n e d  t h e  p a s t ;  t o  
B lack ,  the  p o l i t i c i a n ,  i t  d e s c r ib e d  contemporaneous 
e v e n t s ;  t o  B l a c k ,  t h e  j u d g e ,  i t  s h a p e d  h i s  
u n d e r s t a n d i n g  of  t h e  r o l e  of  t h e  Supreme C o u r t .
The v i c t o r y  of t h e  many was t h e  u l t i m a t e  g o a l  of  
t h e  p r o g r e s s iv e  s t a t e . * *
Put more s u c c i n c t l y ,  n [ i ] n t e r e s t s  r a t h e r  th a n  i d e a s  powered
B lac k 's  u n d e rs ta n d in g  o f  t h e  work ings  o f  s o c i e t y . " * ^
The P o p u l i s t  movement had  s t r o n g  r o o t s  i n  Alabama where
B l a c k  s p e n t  h i s  c h i l d h o o d .  R e l y i n g  on  J e f f e r s o n i a n
a g r a r i a n i s m ,  t h e  S o u t h e r n  P o p u l i s t s  p r o c l a i m e d  g o v e rn m e n t
r e s p o n s i b i l i t y  f o r  t h e  w e l f a r e  a n d  p r o s p e r i t y  o f  i t s
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c i t i z e n s .  An e d i t o r  of t h e  Alabama A l l i a n c e  had a rg u ed  t h a t  
government sp o n so rsh ip  of c e r t a i n  c i v i c  p r o j e c t s  d e s ig n ed  t o  
improve t h e  q u a l i t y  of l i f e  were  "n eces sa ry ,  advantageous and 
b e n e f i c i a l ,  and have n o t  and w i l l  n o t  d e s t ro y  the government;
i
but w i l l  make i t  b e t t e r ,  s t r o n g e r  and more advantageous t o  
t h e  peop le  who pay t a x e s  t o  s u p p o r t  i t . " 16 In  a d d i t i o n ,  t h e  
P o p u l i s t s  f u l l y  e n d o r s e d  J e f f e r s o n ' s  com m itm en t  t o  t h e  
p r i m a c y  o f  i n d i v i d u a l  r i g h t s  a n d  h i s  p r e f e r e n c e  f o r  
dem ocra t ic  government. Indeed ,  they  defended t h e i r  i d e a l  o f  
a " c o o p e ra t iv e  commonwealth" a s  a means by which they  cou ld  
ga in  c o n t ro l  over t h e i r  own i n d i v i d u a l  l i v e s . 1?
T h e s e  tw o  s t r a n d s  o f  p o p u l i s t  t h o u g h t  -  t h e  
r e s p o n s i b i l i t y  of g o v e rn m e n t  f o r  g e n e r a l  w e l f a r e  and  t h e  
primacy of i n d iv i d u a l  r i g h t s  -  c h a r a c t e r i s e d  B lack 's  a t t i t u d e  
t o w a r d  g o v e rn m e n t  t h r o u g h o u t  h i s  c a r e e r .  As a f r e s h m a n  
Sena to r  i n  t h e  1920s, he  was drawn i n t o  th e  p ro g re s s iv e  camp, 
a l i g n i n g  h i m s e l f  w i t h  G eo rg e  N o r r i s ,  W i l l i a m  B o ra h ,  and  
R o b e r t  L a F o l l e t t e . 18 H is  s t r o n g  p r o g r e s s i v e  i n c l i n a t i o n s  
found  e x p r e s s i o n  d u r i n g  t h e  New D eal  when he  j o i n e d  w i t h  
N o r r i s ,  L aG u a rd ia ,  and  L a F o l l e t t e  t o  fo rm  t h e  P r o g r e s s i v e s  
f o r  R o o s e v e l t  G ro u p .19 L ik e  o t h e r  l i b e r a l s  o f  t h e  t i m e ,  
B lack  was f o r c e d  t o  r e c o g n i z e ,  d e s p i t e  h i s  f e a r  o f  pow er ,  
t h a t  a p o w e r f u l  g o v e r n m e n t  w a s  n e e d e d  " t o  e n s u r e  t h e  
c o n d i t i o n s  i n  w h i c h  c o m p e t i t i v e  i n d i v i d u a l i s m  c o u l d  
f l o u r i s h . "  A c c o rd in g  t o  S i l v e r s t e i n ,  B la c k  " r e f l e c t e d  t h i s  
am biguity  f o r  he was b a s i c a l l y  a J e f f e r s o n i a n  c o n f ro n te d  by 
th e  r e a l i t y  -  and n e c e s s i t y  -  of t h e  New D ea l ."20
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As a judge, too, Black had t o  s t r u g g l e  w i th  th e  problem
\
of  r e c o n c i l i n g  t h e  i d e a  o f  m a j o r i t y  r u l e  w i t h  t h e  
r e s p o n s i b i l i t y  of  g o v e r n m e n t  i n  p r o t e c t i n g  i n d i v i d u a l  
f r e e d o m s .  F rank m a i n t a i n s  t h a t  B la ck  was "a c o n s i s t e n t  
r e p r e s e n t a t i v e  of th e  economic a s p i r a t i o n s  o f  t h e  common man" 
w h i l e ,  a t  t h e  same t i m e ,  s t a n d i n g  g u a r d  o v e r  t h e  r i g h t s  
p ro te c te d  by the  C o n s t i t u t i o n :
j u s t i c e  Black . . . p reached  t h e  s o lv in g  d o c t r i n e  
t h a t  the  government shou ld  a t  the  same t im e  be bo th  
a l l - p o w e r f  ul and a l l  weak: t h a t  over t h e  economy i t  
s h o u ld  have  a l l  t h e  power  n eed ed  t o  cope  w i t h  t h e  
p ro b lem s  of  each d ay ,  and  t h a t  o v e r  t h e  t h o u g h t ,  
sp eech  and  s p i r i t  of t h e  c i t i z e n  s h o u l d  have  no 
power a t  a l l .
A somewhat more o b j e c t i v e  o b se rv e r ,  S i l v e r s t e i n  does n o t  see  
Black being a b le  to  s e p a r a t e  th e  two i s s u e s  q u i t e  so r e a d i l y .  
He e x p la in s :
B lack 's  dem ocra t ic  v i s i o n  r e s t e d  upon a government 
r e s p o n s i v e  t o  m a j o r i t y  w i l l ,  and  t h e  C o u r t  was 
s y m b o l ic  o f  an e l i t e  m i n o r i t y ' s  d i s t r u s t  o f  t h a t  
w i l l .  N e v e r th e le s s ,  t o  en s u re  t h a t  government was 
r e s p o n s i v e  t o  m a j o r i t y  w i l l  r e q u i r e d  t h a t
governm ent  be s u b j e c t  t o  s p e c i f i c  a n d  d e f i n i t e  
l i m i t a t i o n s ;  w i t h o u t  t h e s e  l i m i t a t i o n s  -  
p a r t i c u l a r l y  t h o s e  f o u n d  i n  t h e  F i r s t  Amendment -  
t h e  o p p o r t u n i t y  f o r  g o v e r n m e n t  t o  s e r v e  t h e  
p o w e r f u l  f e w  a t  t h e  e x p e n s e  o f  t h e  m any  
d r a m a t i c a l l y  i n c r e a s e d  . . . .  The p a ra d o x  o f  
B l a c k ' s  j u r i s p r u d e n c e  w as  t h a t  i n  f i n d i n g  i n  t h e  
C o n s t i tu t io n  a b s o l u t e s  t h a t  s e v e re ly  narrowed t h e  
sco p e  o f  j u d i c i a l  j u d g m e n t ,  t h e  C o u r t  became t h e  
pr im ary  g u a ra n to r  of t h e  v a l u e s  c o n ta in e d  i n  th o s e  
a b s o l u t e s .  B l a c k ' s  v i s i o n  of  t h e  C o u r t  a n d  
C o n s t i t u t i o n ,  b o rn  o f  a  f e a r  of j u d i c i a l  pow er ,  
thus  produced th e  anoraa l ly  of  v a s t l y  i n c r e a s i n g  th e  
impact of the  Cour t  i n  modern American l i f e . 2 2
One way i n  w h ich  B l a c k  w o u ld  e v e n t u a l l y  a t t e m p t  t o
r e c o n c i l e  d e m o c r a t i c  w i l l  and  t h e  p r o t e c t i o n  of  i n d i v i d u a l
r i g h t s  was by a d h e r i n g  t o  a l i b e r a l  i n t e r p r e t a t i o n  of  t h e
F i r s t  Amendment. To h i s  way of th in k in g ,  t h e  e l i m i n a t i o n  of
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j u d i c i a l  s u b j e c t i v i t y  i n  c a se s  in v o lv in g  t h i s  Amendment v/ould 
p rec lude  t h e  p o s s i b l e  u s u r p a t io n  of  power by th e  j u s t i c e s . 22
B la c k  had  n o t ,  h o w e v e r ,  a r r i v e d  a t  h i s  a b s o l u t i s t  
p o s i t i o n  when th e  Everson case  cane  b e f o r e  t h e  Supreme Court  
i n  1946 .24 As a r e s u l t ,  he had  t o  r e s o r t  t o  w e ig h i n g  t h e  
m e r i t s  of  t h e  New J e r s e y  s t a t u t e  a g a i n s t  p o s s i b l e  
in f r in g em e n t  of  the  r e l i g i o u s  c l a u s e s  o f  t h e  F i r s t  Amendment. 
H is  o p i n i o n  t a k e s  i n t o  a c c o u n t  b o th  t h e  g e n e r a l  w e l f a r e  
c h a r a c t e r  o f  t h e  t r a n s p o r t a t i o n  s e r v i c e s  a n d  t h e  
c o n s t i t u t i o n a l  p r o v i s io n s  f o r  f r e e  e x e r c i s e  of r e l i g i o n  and 
p r o h i b i t i n g  i t s  e s t a b l i s h m e n t ;  both  w ere  im p o r ta n t  t o  him as  
a p o p u l i s t .
For B l a c k ,  a s  f o r  h i s  c o l l e a g u e s  on t h e  bench ,  t h e  
c r i t i c a l  i s s u e  was w h e t h e r  t h e  r e i m b u r s e m e n t  of c o s t s  o f  
t r a n s p o r t a t i o n  c o n s t i t u t e d  an  e s t a b l i s h m e n t  o f  r e l i g i o n .  
B a r r i n g  t h a t ,  t h e  s t a t u t e  w ou ld  be c o n s t i t u t i o n a l  an d ,  f o r  
B lack ,  even  d e s i r a b l e .  B ecause  B la c k  so  h e a r t i l y  s u p p o r t e d  
the  idea  of g en e ra l  w e l f a r e  l e g i s l a t i o n ,  he was a b l e  t o  view 
t h e  law i n  q u e s t i o n  a s  a s a f e t y  m e a s u r e ,  o n ly  i n c i d e n t a l l y  
b e n e f i t t i n g  th e  p a r o c h ia l  s c h o o ls  the  c h i l d r e n  a t t e n d e d .  His 
op in ion ,  w i th  i t s  r e p e a t e d  r e f e r e n c e s  t o  t h e  g en e ra l  w e l f a r e  
na tu re  of th e  s t a t u t e  and  subsequen t  town o rd in a n c e s ,  r e v e a l s  
B l a c k ' s  p o p u l i s t  b e n t .  The f a c t  t h a t  h e  p o i n t e d  t o  t h e  need  
f o r  gov e rn m en t  n o t  t o  i n f r i n g e  on f r e e  e x e r c i s e  by c r e a t i n g  
u n n e c e s s a r y  b a r r i e r s  s u g g e s t s  t h a t  B l a c k  h ad ,  i n  h i s  own 
mind, r e c o n c i l e d  t h e  two e l e m e n t s  of  p o p u l i s t  t h o u g h t :
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d em o cra t ic  r u l e  and p r o t e c t i o n  of  t h e  fundam en ta l  r i g h t s  of  
i n d i v i d u a l s .
In  t h e  p r o c e s s  o f  d r a f t i n g  an d  r e v i s i n g  h i s  o p i n i o n ,  
Black a c t u a l l y  broadened h i s  d e f i n i t i o n  of  " e s ta b l i s h m e n t . "  
He o r i g i n a l l y  had s t a t e d  t h a t  n e i t h e r  f e d e r a l  n o r  s t a t e  
g o v e r n m e n t  c o u l d  p r e f e r  o n e  r e l i g i o n  o v e r  a n o t h e r .  
A p p a r e n t l y  d ue  t o  W i l e y  R u t l e d g e ' s  i n s i s t a n c e  t h a t  
" e s t a b l i s h m e n t "  was n o t  m e r e l y  t h e  g i v i n g  of  p r e f e r e n t i a l  
t r e a t m e n t ,  Black a l t e r e d  h i s  s t a t e m e n t  t o  r e a d :  " n e i th e r  can 
p a s s  lav /s  w h ic h  a i d  o ne  r e l i g i o n ,  a i d  a l l  r e l i g i o n s ,  o r  
p r e f e r  one r e l i g i o n  over  a n o t h e r . " 2^ j n  t h i s  c a s e ,  th e  
e a r l i e r  v e r s i o n  vzould have been s u f f i c i e n t  f o r  a  h o ld in g  of  
e s t a b l i s h m e n t  s in ce  o n ly  p a r e n t s  of  c h i l d r e n  a t t e n d i n g  p u b l i c  
o r  C a th o l i c  s c h o o ls  w ere  r e im b u rse d  by t h e  Town of  Ewing.2®
By conceding t o  R ut ledge  on th e  d e f i n i t i o n  of te rm s ,  31ack 
was, i n  f a c t ,  making more f o r c e f u l  h i s  d e c l a r a t i o n  t h a t  th e  
c o n te s t e d  lav/ was v a l i d .
B l a c k  made a f u r t h e r  r e v i s i o n  r e l a t e d  t o  t h e  
e s t a b l i s h m e n t  i s s u e .  I n i t i a l l y ,  h e  h a d  c o n c e d e d  t h a t  
p a r o c h i a l  s c h o o l s  d e r i v e d  a n  " i n d i r e c t  b e n e f i t "  f ro m  t h e  
re im bursem en t .27 I n  t h e  f i n a l  d r a f t  h e  a r g u e d ,  i n s t e a d ,  
t h a t  t h e  c h i l d r e n  r e c e i v e d  t h e  b e n e f i t  o f  t h e  a i d .  "The 
S t a t e  c o n t r i b u t e s  no money t o  t h e  s c h o o l s .  I t  d o e s  n o t  
su p p o r t  them. I t s  l e g i s l a t i o n ,  a s  a p p l i e d ,  does  no more th an  
p rov ide  a g e n e ra l  program to  h e l p  p a r e n t s  g e t  t h e i r  c h i l d r e n ,  
r e g a r d l e s s  of t h e i r  r e l i g i o n ,  s a f e l y  and  e x p e d i t i o u s l y  t o  and 
f rom  a c c r e d i t e d  s c h o o l s . " 2 ® T h i s  amendment was c e r t a i n l y  
i n t e n d e d  t o  s t r e n g t h e n  t h e  m a j o r i t y  a r g u m e n t  t h a t  t h e  New
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j e r s e y  law d id  no t  r e s p e c t  a n  e s t a b l i s h m e n t  of  r e l i g i o n . 29 
By abandoning the  " i n d i r e c t  b e n e f i t "  p o s i t i o n ,  Black avoided  
t h e  p r o b l e m  o f  d e g r e e s  o f  e s t a b l i s h m e n t  a n d  d i r e c t e d  
v i r t u a l l y  a l l  o f  h i s  a t t e n t i o n  t o  d e f e n d i n g  t h e  
c o n s t i t u t i o n a l i t y  of th e  law.
The essence  of B la c k 's  o p in io n  was t h a t  t h e  law se rv ed  a 
p u b l i c  pu rpose :  the  s a f e t y  of  th e  c h i l d r e n  i n  th e  community.
The f a c t  t h a t  a s t a t e  l a w ,  p a s s e d  t o  s a t i s f y  a 
p u b l i c  need, c o in c id e s  w i t h  th e  p e r so n a l  d e s i r e s  of 
t h e  i n d i v i d u a l s  most d i r e c t l y  a f f e c t e d  i s  c e r t a i n l y  
a n  i n a d e q u a t e  r e a s o n  f o r  u s  t o  s a y  t h a t  a 
l e g i s l a t u r e  h a s  e r r o n e o u s l y  a p p r a i s e d  t h e  p u b l i c  
n e e d .30
W hile  a c k n o w le d g in g  t h a t  t h e  C o u r t  h a d  " i n  r a r e  i n s t a n c e s "  
d is a l lo w e d  the  use of t a x - r a i s e d  fu n d s  f o r  p r i v a t e  pu rposes ,  
he c a u t i o n e d  a g a i n s t  u s i n g  t h i s  a u t h o r i t y  i n  such  a way a s  
t o  c u r t a i l  "a s t a t e ' s  power t o  l e g i s l a t e  f o r  t h e  p u b l i c  
w e l f a r e  . . . ,  a power w h ic h  i s  a  p r i m a r y  r e a s o n  f o r  t h e  
e x i s te n c e  of s t a t e s . " 3^
D e s p i t e  t h e  f a c t  t h a t  i n d i v i d u a l s  w e r e  t h e  d i r e c t  
r e c i p i e n t s  of  p u b l i c  f u n d s ,  B la c k  i n s i s t e d  t h a t  t h e  New 
Je rsey  law met th e  c r i t e r i a  f o r  g e n e ra l  w e l f a r e  l e g i s l a t i o n .  
" S u b s i d i e s  a n d  l o a n s  t o  i n d i v i d u a l s  s u c h  a s  f a r m e r s  and  
homeowners, and t o  p r i v a t e l y  owned t r a n s p o r t a t i o n  sy s tem s ,  a s  
w e l l  a s  many o th e r  k in d s  of b u s i n e s s e s , "  he p o in te d  ou t ,"have  
b e e n  c o m m o n p la c e  p r a c t i c e s  i n  o u r  s t a t e  a n d  n a t i o n a l  
h i s t o r y .  ”32 I t  d id  n o t  a u t o m a t i c a l l y  f o l lo w ,  a c co rd in g  t o  
Black, " t h a t  a law h as  a p r i v a t e  r a t h e r  th a n  a p u b l i c  purpose  
b ec au se  i t  p r o v i d e s  t h a t  t a x - r a i s e d  f u n d s  w i l l  be p a i d  t o
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reimburse i n d iv i d u a l s  on accoun t  of money spen t  by them in  a 
way which f u r t h e r s  a p u b l i c  program."33
B e c a u se  he  v ie w e d  t h e  r e i m b u r s e m e n t  t o  p a r e n t s  o f
I
C a t h o l i c  s c h o o l  c h i l d r e n  a s  p a r t  of  a g e n e r a l  w e l f a r e
i
I p r o g r a m ,  B l a c k  c o n c l u d e d  t h a t  t h e  p r o v i s i o n  d i d  n o t
|
c o n s t i t u t e  an e s ta b l i s h m e n t  o f  r e l i g i o n .  On t h e  c o n t r a r y ,  he
c a u t i o n e d  t h a t  e x c l u s i o n  of  p a r e n t s  o f  p a r o c h i a l  s c h o o l
s tu d e n t s  m igh t  be u n ju s t :
W h i le  we do n o t  mean t o  i n t i m a t e  t h a t  a s t a t e  c o u l d  
n o t  p r o v i d e  t r a n s p o r t a t i o n  o n l y  t o  c h i l d r e n  
a t t e n d i n g  p u b l i c  s c h o o l s ,  we m u s t  be c a r e f u l ,  i n  
p r o t e c t i n g  . . . a g a i n s t  s t a t e - e s t a b l i s h e d
c h u r c h e s ,  t o  be s u r e  t h a t  we g o  n o t  i n a d v e r t e n t l y  
p r o h i b i t  Hew J e r s e y  f ro m  e x t e n d i n g  i t s  g e n e r a l  
s t a t e  law  b e n e f i t s  t o  a l l  c i t i z e n s  w i t h o u t  r e g a r d  
t o  t h e i r  r e l i g i o u s  b e l i e f . 34
The i m p l i c a t i o n  of  B l a c k ' s  p o s i t i o n  w as  t h a t  t h e  Hew J e r s e y  
law  d i d  n o t  e s t a b l i s h  r e l i g i o n  a n d  a l s o  t h a t  i t  w as  
a m e asu re  e n s u r i n g  s t a t e  n e u t r a l i t y  t o w a r d  r e l i g i o n  and ,  
t h e r e f o r e ,  c o m p a t i b l e  w i t h  t h e  f r e e  e x e r c i s e  c l a u s e  of  t h e  
F i r s t  Amendment.
The i d e a  of governm en t  n e u t r a l i t y  to w a r d  r e l i g i o n  was 
c e n t r a l  t o  B l a c k ' s  t h i n k i n g  i n  t h i s  c a s e .  The F i r s t  
Amendment, he i n s i s t e d ,  " r e q u i r e d  t h e  s t a t e  to  be n e u t r a l  in  
i t s  r e l a t i o n s  w i t h  g ro u p s  o f  r e l i g i o u s  b e l i e v e r s  a n d  non­
b e l i e v e r s ;  i t  d o e s  n o t  r e q u i r e  t h e  s t a t e  t o  be t h e i r  
a d v e r s a r y . " 33 The l o g i c a l  o u tcom e  of  B l a c k ' s  r e a s o n i n g  
w o u ld  l e a d  t o  t h e  c o n c l u s i o n  t h a t  g e n e r a l  w e l f a r e  
l e g i s l a t i o n ,  by i t s  ve ry  n a t u r e ,  must be upheld a s  su p p o r t in g  
f r e e  e x e r c i s e  of r e l i g i o n .  O t h e r  m em bers  of  t h e  C o u r t ,
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no tab ly  Wiley Rutledge, co n s id e re d  t h i s  r e a s o n in g  f a l l a c i o u s  
and dangerous.
B l a c k ' s  a d o p t i o n  o f  t h e  g e n e r a l  w e l f a r e  a r g u m e n t ,  
i n c l u d i n g  use  of th e  c h i l d  b e n e f i t  t h e o r y ,  h a d  n o t  em erg ed
s u i  g e n e r i s  f rom  a d e s i r e  t o  i n d u l g e  h i s  p o p u l i s t
i
i n c l i n a t i o n s .  T h i s  a r g u m e n t  had  b e e n  u s e d  by
Judge Hehr i n  h i s  d i s s e n t i n g  o p i n i o n  t o  t h e  New J e r s e y
Supreme C our t 's  d ec is io n .  He had w r i t t e n :
Such t r a n s p o r t a t i o n  i s  a s e r v i c e  t o  t h e  c h i l d r e n  
and  t h e i r  p a r e n t s  r a t h e r  t h a n  t o  t h e  s c h o o l s ,  f o r  
o t h e r w i s e  t h e  p a r e n t s  w o u ld  be o b l i g e d  t o  p r o v i d e  
t h e  c o n v e y a n c e  a n d  i n c u r  t h e  t r a f f i c  h a z a r d s  
i n c i d e n t  t o  t h e  j o u r n e y ,  f o r  w h ich  c h i l d r e n  a r e
g e n e r a l ly  so i l l - e q u i p p e d .  I t  i s  i n  no r e a l  se n se
a c o n t r i b u t i o n  t o  " t h e  u se"  o r  t h e  m a i n t e n a n c e  of 
th e  i n s t i t u t i o n s  which th e  c h i l d r e n  a t t e n d . 3®
The a r g u m e n t  h a d  a l s o  a p p e a r e d  i n  t h e  b r i e f  f o r  t h e
a p p e l le e s .  Using language and rea s o n in g  rem arkab ly  s i m i l a r  to
th o se  employed by Black, th e  b r i e f  s t a t e d :
I t  would be i n c o n s i s t e n t  w i th  th e  p r i n c i p l e s  of our 
democracy to  say t h a t  t h e  f a c i l i t y  ( t r a n s p o r t )  m ust  
be d e n i e d  t o  some, and  t h a t  t h e y  must s u f f e r  a 
r e l a t i v e  h a r d s h i p  i n  t h e  e x e r c i s e  o f  t h e i r  
c o n s t i t u t i o n a l  r i g h t  t o  s e n d  t h e i r  c h i l d r e n  t o  a n  
a c c r e d i t e d  s c h o o l  o f  t h e i r  own c h o o s in g .  The 
S t a t e ' s  f u n c t i o n  i s  t o  e n c o u r a g e  a n d  p r o m o t e  
ed u c a t io n  -  a l l  l e g i t i m a t e  e d u c a t io n .3?
A p p e l l e e s  a t t e m p t e d  t o  s i d e - s t e p  t h e  r e l i g i o u s  i s s u e .
C i t i n g  P i e r c e  v. s o c i e t y  o f  S i s t e r s , th e y  i n s i s t e d  t h a t
t h e  i n d i v i d u a l  who c h o o s e s  t o  sen d  a c h i l d  t o  n o n p u b l i c
school i s  e x e r c i s i n g  h i s  p a r e n t a l  r a t h e r  than  h i s  r e l i g i o u s
r i g h t . 33 In  a f u r t h e r  e f f o r t  t o  p rove  th e  s e c u l a r  c h a r a c t e r
o f  t h e  l a w ,  a p p e l l e e s '  l a w y e r s  c i t e d  t h e  C o u r t ' s  o p i n i o n  i n
Cochran  v. L o u i s i a n a  a s  t h e  b a s i s  f o r  i t s  c o n t e n t i o n  " t h a t
t h e  e d u c a t i o n  of a l l  c h i l d r e n  i s  a p u b l i c  p u r p o s e ,  t h a t  t h e
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p r o t e c t i o n  of  a l l  c h i l d r e n  from th e  dan g e rs  o f  th e  highway i s  
l i k e w i s e  a p u b l i c  purpose ,  t h a t  a i d i n g  a l l  c h i l d r e n  t o  g e t  t o  
school i s  t h e r e f o r e  a p u b l i c  p u rp o s e ." 39
The a p p e l l e e s  made a n  a d d i t i o n a l  p o i n t ,  e s p e c i a l l y  
a p p e a l i n g  t o  t h e  p o p u l i s t  f r a m e  of  m ind ,  by a s s e r t i n g  t h a t  
t h e  New J e r s e y  law  had  been  p a s s e d  " i n  a c c o r d a n c e  w i t h  
e n l i g h t e n e d  p r e s e n t - d a y  i d e a s  o f  t h e  d u t i e s  o f  t h e  s t a t e . "  
I t  was n o t  a n  i s o l a t e d  p i e c e  o f  l e g i s l a t i o n  b u t ,  r a t h e r ,  
r e p r e s e n t e d  a w i d e s p r e a d  t r e n d  among t h e  s t a t e s  t o  p r o v i d e  
v a r io u s  fo rm s  of  a s s i s t a n c e  t o  p a r e n t s  of  c h i l d r e n  a t t e n d i n g  
n o n p u b l i c ,  i n c l u d i n g  c h u r c h - r e l a t e d ,  s c h o o l s .  Such 
l e g i s l a t i o n ,  th e  b r i e f  e x p la in e d ,  r e p r e s e n t e d  "a d e l i b e r a t e  
a t t e m p t  t o  d e a l  w i t h  a l o c a l  need  and  t o  s o l v e  a  l o c a l  
problem. "^0
The a m ic u s  c u r i a e  b r i e f  o f  t h e  N a t i o n a l  C o u n c i l s  o f
C a t h o l i c  Men and  Women r e p e a t e d  some of  t h e  same p o i n t s  a s
had b e e n  made on- b e h a l f  o f  t h e  a p p e l l e e s .  I n  p a r t i c u l a r ,
t h i s  b r i e f  a r g u e d  t h a t  t h e  p a r o c h i a l  s c h o o l  s y s t e m  " e x i s t s
no t  f o r  p r o f i t  but f o r  t h e  p u b l i c  w e l f a r e . "  The s c h o o ls  were
open  t o  a l l ,  i t  c o n t i n u e d ,  a n d  w e r e  f r e e  t o  t h o s e  u n a b l e  t o
pay. Consequent ly ,
[ t ] h e  S t a t e  h a s  a n  i n t e r e s t  i n  su ch  s c h o o l s  n o t  
o n l y  s t r o n g  e n o u g h  t o  s u p p o r t  i t s  r e g u l a t o r y  
a c t i v i t i e s  b u t  s t r o n g  en o u g h ,  c o r r e l a t i v e l y ,  t o  
s u s t a i n  such r e a s o n a b le  c o n t r i b u t i o n s  t o  th e  w e l l ­
b e i n g  o f  t h e  s y s t e m  a s  w i l l  s e r v e  t o  p r o t e c t  an d  
e n h a n c e  t h e  p u b l i c  b e n e f i t s  a r i s i n g  f r o m  a n d  
j u s t i f y i n g  i t s  e x i s t e n c e . ^ 3-
W h i le  t h e  d o cu m en ts  c i t e d  a b o v e  -  t h e  d i s s e n t i n g  
o p in io n  o f  Judge  Hehr and th e  b r i e f s  s u p p o r t i n g  the  p o s i t i o n  
o f  t h e  a p p e l l e e s  -  w ou ld  n o t  h a v e  b ee n  s u f f i c i e n t  i n  and  o f
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t h e m s e l v e s  t o  d e t e r m i n e  B l a c k ' s  v o t e  i n  E v e r s o n , t h e y  w ere  
n e v e r t h e l e s s  c l o s e  enough t o  p o p u l i s t  a t t i t u d e s  t o  h av e  
r e in f o r c e d  B lack 's  n a t u r a l  i n c l i n a t i o n s .  The argum ents  they
i
p r e s e n t e d ,  e s p e c i a l l y  w i t h  r e g a r d  t o  t h e  p u b l i c  p u r p o s e  o f
t h e  Hew J e r s e y  law ,  a p p e a r e d  i n  B l a c k ' s  o p i n i o n ,  d i f f e r i n g
i  only i n  th e  cho ice  and a r ran g em en t  o f  words .
B l a c k ' s  p h i l o s o p h y  v/as d e t e r m i n e d  n o t  o n l y  by h i s
ex p e r ien ce s  growing up i n  Alabama b u t  a l s o  by h i s  r e a d in g  of
h i s t o r y .  B iographers  o f  t h e  J u s t i c e  i n v a r i a b l y  p o in t  ou t  h i s
c a r e f u l  r e a d i n g  of t h e  c l a s s i c s  t h a t  beg a n  when he e n t e r e d
t h e  S e n a t e  i n  1927. T h i s  d i s c i p l i n e d  p ro g ra m  c o n t i n u e d
t h r o u g h o u t  h i s  l i f e  a n d  i n c l u d e d  t h e  w o r k s  o f  P l a t o ,
Herodotus, A r i s t o t l e ,  Livy, Acquinas, Rousseau, Adam Smith,
Shakespeare,  Hamilton, J e f f e r s o n ,  F r a n k l in ,  John Adams, and,
f ro m  t h e  m o r e  r e c e n t  s c h o l a r s ,  C h a r l e s  B e a r d ,  V e rn o n
P a r r in g to n ,  and F re d e r ic k  J a ck so n  T u rn e r . ^
W r i t in g  near  th e  end of h i s  c a r e e r ,  B lack  e x p la in e d  t h a t
h i s  " c o n s t i t u t i o n a l  f a i t h "  h ad  " i n  many ways been  f a s h i o n e d
and  shaped  by [ h i s ]  r e a d i n g  o f  h i s t o r i c a l  e v e n t s  b e a r i n g  on
our  C o n s t i t u t i o n . "^3 j t  w as  t h e  i n t e n t  o f  t h e  Found ing
F a t h e r s ,  n o t  t h e  d e v e lo p m e n t  i n  i n t e r p r e t a t i o n ,  t h a t  B lack
v a l u e d . 44 «j s t r o n g l y  b e l i e v e , "  he  w ro te ,
t h a t  t h i s  h i s t o r y  shows t h a t  the  b a s i c  purpose and 
p l a n  o f  t h e  C o n s t i t u t i o n  i s  t h a t  t h e  f e d e r a l  
g o v e rn m e n t  s h o u l d  h a v e  no p o w e r s  e x c e p t  t h o s e  
e x p r e s s l y  an d  i m p l i e d l y  g r a n t e d ,  a n d  t h a t  no 
depa r tm en t  of government . . .  h a s  a u t h o r i t y  t o  add 
and t a k e  from t h e  powers g r a n te d  i t  and  t h e  powers 
d e n i e d  i t  by t h e  C o n s t i t u t i o n  . . . .  [ I ] t  i s  
l a n g u a g e  and h i s t o r y  t h a t  a r e  t h e  c r u c i a l  f a c t o r s  
which in f lu e n c e  me i n  i n t e r p r e t i n g  th e  C o n s t i t u t i o n  
-  no t  r e a s o n a b le n e s s  and d e s i r a b i l i t y  a s  de te rm ined  
by j u s t i c e s  of t h e  supreme Court .45
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B l a c k ' s  t e n d e n c y  t o  use h i s t o r y  i n  h i s  d e c i s i o n  m ak ing  
v;as perhaps r e in f o r c e d  by contemporary e v e n ts .45 With th e  
r i s e  of t o t a l i t a r i a n  g o v e rn m e n ts  i n  E u ro p e ,  c u l m i n a t i n g  i n  
World War I I ,  many Americans began t o  p l a c e  g r e a t e r  v a lu e  on 
th e  freedoms and r i g h t s  p r o t e c t e d  by t h e  C o n s t i t u t i o n  and t o  
a p p re c ia t e  w r i t t e n  law above p e rso n a l  i n t e r p r e t a t i o n .  This  
change had  a p a r t i c u l a r  e f f e c t  on t h e  j u d i c i a l  d e c i s i o n ­
making p ro cess .  On t h i s  p o in t ,  G. Edward White concluded:
As t h e  v a l u e  of n a t i o n a l  s o l i d a r i t y  i n c r e a s e d  i n  
i m p o r t a n c e  d u r in g  W orld  War I I  an d  t h e  Cold  War,  
t h e  d i s t i n c t i v e  f e a t u r e s  and  s h a r e d  b e l i e f s  o f  
American s o c ie ty  were r e a f f i rm e d .  As p a r t  of  t h i s  
r e a f f i r m a t i o n ,  r a t i o n a l i t y ,  d e m o c ra t ic  i d e a l s ,  and 
t h e  lav/ i n t e r f u s e d .  J u d g i n g  came t o  be s e e n  n o t  
o n ly  a s  a n  e x e r c i s e  i n  r e a s o n  b u t  a l s o  a s  a m eans  
of implementing t h e  h i s t o r i c  v a l u e s  of  a d em o cra t ic  
s o c i e t y ,  a s o c i e t y  i n  w h ic h  lav; w as  more t h a n  t h e  
f i a t s  of  government o f f i c i a l s .
Black a t tem p ted  to  d i s c e r n  why th e  F i r s t  Amendment had
been a d o p t e d  and  w h a t  i t s  a u t h o r s  i n t e n d e d  i t  t o  mean. He
saw the  growth of r e l i g i o u s  t o l e r a t i o n  a s  u l t i m a t e l y  r e l a t e d
t o  im m ig ra t ion  and t h e  t r e a tm e n t  of m in o r i t y  s e c t s .  Although
he saw e m i g r a t i o n  d e r i v i n g  f ro m  t h e  p r e s e n c e  an d  power o f
e s t a b l i s h e d  c h u r c h e s ,  he s t r e s s e d  t h e  p o s i t i v e  a s p e c t  o f
r e l i g i o u s  l i b e r t y  -  th e  sea rch  by groups and i n d i v i d u a l s  f o r
freedom t o  b e l i e v e  and  t o  w o r s h i p .  W h i le  r e c o g n i z i n g  t h a t
r e l i g i o u s  l i b e r t y  was s o u g h t  an d  a c h i e v e d  i n  e v e ry  c o lo n y ,
Black contended t h a t  V i r g i n i a  had p ro v id e d  "a g r e a t  s t im u lu s
and  a b l e  l e a d e r s h i p  f o r  t h e  m ovem ent ."  He e x p l a i n e d :
The p e o p l e  t h e r e ,  a s  e l s e w h e r e ,  r e a c h e d  t h e  
c o n v ic t i o n  t h a t  i n d i v i d u a l  r e l i g i o u s  l i b e r t y  cou ld  
be a c h i e v e d  b e s t  u nder  a g o v e rn m e n t  w h ic h  was  
s t r i p p e d  o f  a l l  pov/er  t o  t a x ,  t o  s u p p o r t  o r
o t h e r w i s e  t o  a s s i s t  any  o r  a l l  r e l i g i o n s ,  o r  t o
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i n t e r f e r e  w i t h  t h e  b e l i e f s  o f  any  r e l i g i o u s  
i n d iv i d u a l  or g r o u p . 48
B lack  c o n s u l t e d  n o t  o n ly  t h e  w r i t i n g s  o f  J e f f e r s o n  an d
| Madison i n  h i s  e x am in a t io n  of r e l i g i o u s  t o l e r a t i o n ,  b u t ,  i n  
a d d i t io n ,  r e f e r r e d  t o  Thomas Bafcington Macauley 's  H i s t o r y  jof 
E n g l a n d . C h a r l e s  a n d  Mary B e a r d s '  R i s e  o f  Am e r i c a n
j
C i v i l i z a t i o n . Will iam Warren S w e e t ' s  r e l i g i o u s  h i s t o r i e s  of  
A m e r i c a ,  a n d  B e n j a m i n  P e r l e y  P o o r e ' s  w o r k  o n  
c o n s t i t u t i o n s .  49
i
Thus B la c k  v i e w e d  a n  u n d e r s t a n d i n g  o f  h i s t o r y  a s  an  
e s s e n t i a l  e l e m e n t  i n  t h e  d e c i s i o n - m a k i n g  p r o c e s s .  H is  
r e l i a n c e  on t h e  w r i t i n g s  o f  J e f f e r s o n  a n d  M a d i s o n  i n  
Everson was, however, doubly a p p r o p r i a t e .  Mot only had  th e s e  
men been  r e s p o n s i b l e  f o r  s e c u r i n g  p a s s a g e  of  t h e  V i r g i n i a  
B i l l  f o r  E s t a b l i s h i n g  R e l ig io u s  Freedom. In  a d d i t i o n ,  t h e i r  
p o l i t i c a l  w r i t i n g s ,  e s p e c i a l l y  th o se  of J e f f e r s o n ,  s e rv e d  a s  
the  b a s i s  f o r  p o p u l i s t  thought .
The im por tance  of  J e f f e r s o n ' s  p o l i t i c a l  ph i losophy  t o  
B la c k  was shown i n  a num ber  of  h i s  o p i n i o n s  b e f o r e  
E v e r s o n . A l th o u g h  he  d i s s e n t e d  f rom  H a r l a n  S t o n e ' s  famous 
C a r o l e n e  P r o d u c t s  f o o t n o t e  d e c l a r i n g  t h e  f i r s t  e i g h t  
amendments i n c o r p o r a t e d  and made a p p l i c a b l e  t o  t h e  s t a t e s  by 
th e  Four teen th  Amendment, B lack  soon abandoned t h a t  p o s i t i o n  
and moved tow ard  t h e  id e a  t h a t  t h e  F o u r te e n th  Amendment was 
i n t e n d e d  t o  p r o t e c t  i n d i v i d u a l  r i g h t s  f r o m  s t a t e  
i n f r i n g e m e n t . e a r l y  a s  1 9 4 1 ,  B la c k  r e f e r r e d  t o  t h e  
F i r s t  Amendment g u a ra n te e s  a s  " the  fo u n d a t io n  upon which our  
governmental  s t r u c t u r e  r e s t s  and w i th o u t  which i t  cou ld  n o t
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con t inue  to  en c u re  a s  co n ce iv e d  and p l a n n e d . " 5 1  E l a b o r a t i n g
on t h a t  id e a  a few y e a r s  l a t e r ,  he e x p la in e d :
The f i r s t  o f  t h e  t e n  A m en d m en ts  e r e c t e d  a 
C o n s t i t u t i o n a l  s h e l t e r  f o r  t h e  p e o p l e ' s  l i b e r t i e s  
o f  r e l i g i o n ,  s p e e c h ,  p r e s s ,  and  a s s e m b l y .  T h i s  
amendment r e f l e c t s  t h e  f a i t h  t h a t  a good s o c i e t y  i s  
n o t  s t a t i c  b u t  a d v a n c i n g ,  and  t h a t  t h e  f u l l e s t  
p o s s i b l e  i n t e r c h a n g e  o f  i d e a s  a n d  b e l i e f s  i s  
e s s e n t i a l  to  a t t a i n m e n t  o f  t h i s  g o a l . 5 2
In  1945, B la c k  a g a i n  s t a t e d  h i s  b e l i e f  t h a t  a " p r e f e r r e d
p l a c e  [had  been]  g i v e n  i n  o u r  schem e t o  t h e  g r e a t ,  t h e
i n d i s p e n s a b l e  d e m o c r a t i c  f r e e d o m s  s e c u r e d  by t h e  F i r s t
Amendment."53
B lack 's  own r e l i g i o u s  a f f i l i a t i o n  may a l s o  have  shaped 
h i s  v i e w s .  A l th o u g h  h e  h ad  l e f t  t h e  B a p t i s t  C h u rc h  when he 
moved t o  Washington, t h e  f a c t  t h a t  t h e  B a p t i s t s  had p la y e d  a 
m a jo r  r o l e  i n  s e c u r i n g  g r e a t e r  r e l i g i o u s  t o l e r a t i o n  i n  t h e  
13ew England s t a t e s  i s  w or th  n o t ing .  They o r i g i n a l l y  sought 
g r e a t e r  f r e e d o m  f o r  t h o s e  who w e re  n o t  m em bers  of  t h e  
e s t a b l i s h e d  church bu t  l a t e r  j o i n e d  i n  t h e  movement to w ard  a 
s e p a r a t i o n  of  c h u rc h  a n d  s t a t e .  I t  w as  i n  c o r r e s p o n d e n c e  
w i th  t h e  B a p t i s t  A s s o c i a t i o n  i n  D anbury ,  C o n n e c t i c u t ,  t h a t  
J e f f e r s o n  penned the  p h ra se  "a w a l l  of s e p a r a t i o n  between 
church and s t a t e . "54
Deeply committed t o  p r o t e c t i n g  F i r s t  Amendment f reedom s,  
f o r  w h a t e v e r  r e a s o n s ,  B l a c k  u p h e l d  t h e  r i g h t s  o f  t h e  
Jehovah 's  w i t n e s s e s  i n  n e a r l y  every  c a se  t h a t  came b e f o r e  th e  
Supreme C o u r t  i n  t h e  y e a r s  i m m e d i a t e l y  p r e c e d i n g  E v e r s o n . 
The r i g h t  t o  f r e e  e x e r c i s e  o f  r e l i g i o n ,  he  r e p e a t e d l y  
m a in ta in ed ,  took  p recedence  even in  c a s e s  where t h e  r i g h t  t o  
p r ivacy  of o th e r  c i t i z e n s  m ig h t  be v i o l a t e d .
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B l a c k ' s  own r e p u t a t i o n  f o r  r e l i g i o u s  t o l e r a t i o n  i s ,  
however,  somewhat. ta in ted*  The r e v e l a t i o n ,  s h o r t l y  a f t e r  h i s  
a p p o i n t m e n t  t o  t h e  Supreme C o u r t ,  o f  B l a c k ' s  e a r l i e r  K lan  
m e m b e rsh ip  r a i s e d  s e r i o u s  c o n c e r n s  h a v i n g  t o  do w i t h  b o th  
r a c i a l  and r e l i g i o u s  i n to l e r a n c e .  The J u s t i c e  spoke t o  t h e s e  
c o n c e rn s :
An e f f o r t  i s  b e i n g  made [he  c h a rg e d ]  t o  c o n v i n c e  
t h e  p e o p l e  of  A m erica  t h a t  I  am i n t o l e r a n t  an d  t h a t  
I  am p r e j u d i c e d  a g a i n s t  p e o p l e  of  t h e  J e w i s h  and  
C a t h o l i c  f a i t h s ,  and  a g a i n s t  members  of t h e  Negro  
r a c e  . . . .  I  b e l i e v e  t h a t  my r e c o r d  a s  a S e n a t o r  
r e f u t e s  e v e ry  i m p l i c a t i o n  o f  r a c i a l  or  r e l i g i o u s  
i n t o l e r a n c e .  I t  shows t h a t  I  was o f  t h a t  group of  
l i b e r a l  S e n a to r s  who have c o n s i s t e n t l y  fo u g h t  f o r  
t h e  c i v i l ,  e conom ic  and  r e l i g i o u s  r i g h t s  o f  a l l  
A m e r ic a n s ,  w i t h o u t  r e g a r d  t o  r a c e  o r  c r e e d  . . . .
I  h a v e  no sym pa thy  w i th  any g ro u p  w h ic h ,  a n y w h e re  
or  a t  any t im e ,  a r r o g a t e s  t o  i t s e l f  the  un-American 
power to  i n t e r f e r e  i n  t h e  s l i g h t e s t  w i th  com ple te  
r e l i g i o u s  f reedom .55
I n  an  e f f o r t  t o  c l e a r  B lack  o f  t h e  c h a r g e s  o f  i n t o l e r a n c e ,
P r e s id e n t  R o o s ev e l t  a r ranged  a luncheon  t o  which he  i n v i t e d
J u s t i c e  B la c k  and  George f-7 i l l iam  C a r d i n a l  M u n d e le in  o f
Chicago .  G e r a l d  Dunne r e p o r t s  t h a t  t h e  C a r d i n a l ,  " s p e a k i n g
w i t h  e i t h e r  t h e  i n n o c e n c e  o f  a d o v e  o r  t h e  g u i l e  o f  a
s e r p e n t ,  a s s e r t e d  t h a t  on m a t t e r s  of  r a c e ,  r e l i g i o n ,  o r
p a r o c h i a l  s c h o o l s ,  t h e r e  was no j u d g e  h e  w ould  r a t h e r  f a c e
t h a n  B la c k ." 55
B lack 's  ou tw ard  p r o f e s s i o n s  o f  to l e r a n c e  b e l i e d  a  s t r o n g
d i s l i k e  of t h e  C a t h o l i c  Church a s  an  i n s t i t u t i o n .  "He
su sp e c te d  t h e  C a th o l i c  Church," Hugo Black,  J r . ,  w ro te  i n  h i s
biography of t h e  J u s t i c e .
He u se d  t o  r e a d  o f  a l l  P au l  B l a n s h a r d ' s  books  
e x p o s i n g  t h e  power  a b u s e  i n  t h e  C a t h o l i c  c h u r c h .
He th o u g h t  t h e  Pope and b ish o p s  had too  much power 
an d  p r o p e r t y .  He r e s s e n t e d  t h e  f a c t  t h a t  r e n t a l
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p r o p e r t y  owned by t h e  Church was n o t  t a x e d ;  h e  f e l t  
th ey  g o t  m os t  o f  t h e i r  r e v e n u e  f ro m  t h e  poo r  a n d  
d id  n o t  r e t u r n  enough of i t . 5?
A gain  B l a c k ' s  d e m o c r a t i c  p r e f e r e n c e s  came t o  t h e  f o r e ,  f o r
h i s  o b j e c t i o n s  t o  C a t h o l i c i s m  c e n t e r e d  on t h e  h i e r a r c h i a l
s t r u c t u r e  r a t h e r  th a n  b e l i e f s  o e r  s e .
On an o th e r  occas ion ,  d e m o c ra t ic  i d e a l s  had a c t u a l l y  l e d
B lack  t o  s e t  a s i d e  r e l i g i o u s  p r e j u d i c e s  a n d  t o  s u p p o r t  a
Roman C a th o l i c  c a n d id a te  f o r  t h e  p res id en cy .  D is tu rb e d  n o t
o n l y  by Al S m i t h ' s  C a t h o l i c i s m  b u t  a l s o  by h i s  I r i s h
immigrant background, h i s  s ta n d  on p r o h i b i t i o n ,  and h i s  urban
o r i e n t a t i o n .  B lack  n e v e r t h e l e s s  r e m a i n e d  l o y a l  t o  t h e
D e m o c r a t i c  t i c k e t  i n  1 9 2 8 .  To s u p p o r t  H o o v e r  w as
un th inkab le ,  f o r  he r e p r e s e n te d  r u l e  by t h e  few over t h e  many
and B la c k  was i r r e v o c a b l y  c o m m i t t e d  t o  r u l e  by t h e  common
man.58
In  E v e r s o n  d e m o c r a t i c  i d e a l s  s i m i l a r l y  d e t e r m i n e d  t h e  
J u s t i c e ' s  p o s i t i o n .  D i r e c t  a i d  t o  C a t h o l i c  s c h o o l s  w ou ld  
have been i n t o l e r a b l e  to  B lack  n o t  only  a s  a v i o l a t i o n  of t h e  
e s t a b l i s h m e n t  c l a u s e  b u t  a l s o  b e c a u s e  i t  w o u l d  h a v e  
c o n t r i b u t e d  t o  an  i n s t i t u t i o n  a l r e a d y  t o o  r i c h  an d  t o o  
powerful .  In  c o n t r a s t ,  th e  a s s i s t a n c e  a f f o rd e d  th e  p a r e n t s  
and c h i l d r e n  i n  t h e  form  of  t r a n s p o r t a t i o n  was u n d o u b te d ly  
seen  by B la c k  a s  a way of  e a s i n g  t h e  f i n a n c i a l  b u r d e n  on 
p a r i s h i o n e r s .
What comes th rough  c l e a r l y  from t h i s  a n a l y s i s  o f  B la c k 's  
d e c i s i o n - m a k i n g  p r o c e s s  i n  E v e r s o n  i s  t h e  o v e r r i d i n g  
i m p o r t a n c e  h e  a t t a c h e d  t o  p o p u l i s t  i d e a l s .  The v a r i o u s  
t h r e a d s  -  h i s  s u p p o r t  of  g e n e r a l  w e l f a r e  l e g i s l a t i o n ,  h i s
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r e l i a n c e  on h i s t o r y ,  h i s  c o n c e r n  f o r  p r o t e c t i n g  i n d i v i d u a l  
r i g h t s ,  and even h i s  o b j e c t i o n s  t o  th e  C a th o l i c  Church -  a r e  
a l l  p a r t  o f  one c l o t h :  t h e  d e s i r e  t o  p r o t e c t  t h e  common man 
from t h e  a r b i t r a r y  u se  of pov/er. B l a c k ' s  w h o l e - h e a r t e d  
suppo r t  f o r  d em o cra t ic  p r o c e s s e s  and la w s  f o r  th e  common good 
found e x p r e s s io n  i n  h i s  m a j o r i t y  o p in io n  i n  t h i s  case .
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I While B lack 's op in ion  in  Everson was la r g e ly  determined
i
! by h i s  p o p u l i s m ,  t h e  d i s s e n t i n g  o p i n i o n  o f  R o b e r t  J a c k s o n
I
r e f l e c t e d  b o t h  J a c k s o n ' s  p o l i t i c a l  p e r s u a s i o n  a n d  h i s
i
i
e x t e n s i v e  e x p e r i e n c e  a s  a  l a w y e r .  J a c k s o n ' s  p o l i t i c a l  an d  
j u d i c i a l  p h i l o s o p h y  d e r i v e d  f r o m  n i n e t e e n t h - c e n t u r y  
Jack so n ian  Democracy and was c h a r a c t e r i z e d  by a h igh  r e g a rd  
fo r  t h e  d e m o c ra t ic  i n s t i t u t i o n s  o f  government and a concern  
f o r  t h e  V7elfare, i n c lu d in g  th e  b a s i c  r i g h t s ,  of i n d i v i d u a l s .  
In  t e r m s  o f  d e c i s i o n  m a k in g ,  t h i s  m ean t  t h a t  J a c k s o n  
g e n e ra l ly  f a v o re d  j u d i c i a l  r e s t r a i n t ,  b u t  i n  c a s e s  in v o lv in g  
t h e  F i r s t  A m en d m en t ,  he  f e l t  t h a t  r e s p o n s i b i l i t y  f o r  
p r o t e c t i n g  b a s i c  f reedoms f e l l  s q u a re ly  on th e  s h o u ld e r s  of 
th e  j u s t i c e s .
The s i m i l a r i t i e s  be tween J a c k s o n 's  p o l i t i c a l  a t t i t u d e s  
and th o se  o f  Black had a p p a r e n t l y  l e d  him i n i t i a l l y  t o  f a v o r  
th e  New J e r s e y  s t a t u t e . 59 But J a c k s o n ' s  t r a i n i n g  and lo n g  
e x p e r i e n c e  a s  a p r a c t i c i n g  l a w y e r  c o n v i n c e d  him t h a t  t h e  
c o n t e s t e d  l a w  w a s ,  i n d e e d ,  a  l a w  r e s p e c t i n g  a n  
e s t a b l i s h m e n t  of r e l i g i o n .
J a c k s o n ' s  p o l i t i c a l  p h i l o s o p h y  was b a s e d  on t h e  i d e a l s  
o f  J a c k s o n i a n  Democracy,  w h ic h  he  b e l i e v e d  c h a r a c t e r i z e d  
s o c i e t y  i n  h i s  hometown o f  J a m e s t o w n ,  New York. J a c k s o n ' s  
b iog rapher  d e s c r ib e d  Jamestown a s  h av in g  an "atmosphere of 
ru gged  i n d e p e n d e n c e ,  f r e e  d i s c u s s i o n ,  and  keen  s o l i c i t u d e  
f o r  t h e  r i g h t s  and w e l f a r e  of t h e  i n d i v i d u a l . " 59 Along w i th  
a p r o fo u n d  r e s p e c t  f o r  i n d i v i d u a l  r i g h t s ,  J a c k s o n  s t r o n g l y
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b e l i e v e d  i n  p u b l i c  e d u c a t i o n  a s  a n  e s s e n t i a l  e l e m e n t  o f  t h e
d e m o c r a t i c  s t a t e ,  i n  l a r g e  p a r t ,  b e c a u s e  i t  e n a b l e d  t h e
common man t h e  o p p o r t u n i t y  t o  r i s e  t o  p o s i t i o n s  o f
l e a d e r s h ip .  He once commented:
I f  you b e l ie v e ,  a s  I  b e l i e v e ,  t h a t  democracy i s  t h e  
form of government b e s t  a d a p ted  t o  our  peop le ,  then  
you  m u s t  r e g a r d  t h e  p u b l i c  s c h o o l  a s  t h e  m os t  
f u n d a m e n ta l  c o n c e r n  o f  o u r  s o c i e t y .  L e a d e r s  o f  a 
f r e e  people ,  sometim es,  bu t  n o t  o f t e n ,  may be th o se  
who have i n h e r i t e d  w e a l th  and p o s i t i o n  and who have 
o b ta in e d  e d u c a t io n  from p r i v a t e  so u rce s .  Democracy 
w i l l  always c a l l  m ost  o f  i t s  l e a d e r s  from th e  ranks  
of  hum ble  men, and  t o  e q u i p  them i t  m u s t  p r o v i d e  
f r e e  e d u c a t i o n a l  o p p o r t u n i t y  t o  t h e  s o n s  an d  
d au g h te r s  of d isa d v an ta g ed  homes.
Convinced of th e  s t r e n g t h s  of d e m o c ra t ic  r u l e ,  Jackson
w as  a n  o u t s p o k e n  p r o p o n e n t  o f  j u d i c i a l  r e s t r a i n t .  He
denounced the  " c u l t  o f  l i b e r t a r i a n  j u d i c i a l  a c t i v i s t s "  who,
by h i s  way of  t h i n k i n g ,  w ould  u n d e rm in e  dem o cracy  and t h e
id e a l  of m a j o r i t y  r u l e  by im posing  t h e i r  own i n t e r p r e t a t i o n s
on la w s  so a s  t o  implement t h e i r  own n o t io n s  of  j u s t i c e . ® ^
J a c k s o n ' s  o b j e c t i o n s  t o  a c t i v i s m  w e n t  b e y o n d  h i s
dem ocra t ic  i d e a l s  and were  based  upon h i s  y e a r s  a t  th e
b a r ,  w h ich  had  t a u g h t  him t h e  l i m i t a t i o n s  o f  p e r s o n a l i z e d
j u s t i c e .  Louis  J a f f e  e x p l a i n s :
[ J a c k s o n  d i d  n o t ]  becom e one of  t h a t  g ro u p ,  of 
which J u s t i c e s  B lack  and Douglas were  t o  the  c o re ,  
which advanced t h e  most u n q u a l i f i e d  i n t e r p r e t a t i o n s  
of t h e  B i l l  of  R i g h t s .  H e re ,  a s  i n  o t h e r  m a t t e r s ,  
h i s  a t t i t u d e s  r e f l e c t e d  h i s  e x p e r i e n c e  a s  a 
p r a c t i t i o n e r ,  h i s  s a t i s f a c t i o n  w i t h  t h e  r o l e  o f  
a r b i t e r ,  h i s  a p p r e c i a t i o n  o f  t h e  com m unity  a s  an  
o p e r a t i o n  i n  th e  b a l a n c in g  of  d i v e r s e  e lem e n ts .  He 
would keep a l i v e  and r e i n f o r c e  t h e  t r a d i t i o n a l  r o l e  
of c i v i l  l i b e r t i e s  r a t h e r  than  g ive  them a new and 
i n c r e a s e d  eminence.®3
In o th e r  words,  Jackson had  se e n  th rough  p r a c t i c a l  expe r ience
t h a t  the  d e m o cra t ic  i n s t i t u t i o n s  were a d e q u a te ,  w i th o u t  th e
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meddling of th e  j u d i c i a r y ,  t o  p r e s e r v e  th e  r i g h t s  gua ran teed
i n  t h e  C o n s t i t u t i o n ;  w h e r e a s ,  t h e  e f f o r t s  o f  i n d i v i d u a l
judges  t o  tamper w i th  th e  lav; -  r e g a r d l e s s  o f  t h e i r  i n t e n t  -
might prove d e t r im e n ta l .
J a c k s o n ' s  own s t a t e m e n t  o f  h i s  j u d i c i a l  p h i l o s o p h y
c l e a r l y  e s t a b l i s h e s  h i s  f a i t h  i n  th e  d em o cra t ic  p ro ces s  and
h i s  concerns reg a rd in g  j u d i c i a l  a c t i v i s m :
J u d i c i a l  power t o  n u l l i f y  a law duly  passed  by the  
r e p r e s e n t a t i v e  p r o c e s s  i s  a r e s t r i c t i o n  upon t h e  
po w er  of  t h e  m a j o r i t y  t o  g o v e r n  t h e  c o u n t r y .  
U n r e s t r i c t e d  m a jo r i ty  r u l e  l e a v e s  t h e  i n d iv i d u a l  in  
th e  m in o r i ty  unp ro tec ted .  This  i s  th e  dilemma and 
you h ave  t o  t a k e  y o u r  c h o i c e .  The C o n s t i t u t i o n -  
m a k e rs  made t h e i r  c h o i c e  i n  f a v o r  of a l i m i t e d  
m a jo r i ty  ru le .
. . .  My p h i lo s o p h y  h a s  been  a n d  c o n t i n u e s  t o  be 
t h a t  s u c h  an  i n s t i t u t i o n  [ a s  t h e  C o u r t ]  . . .  
c a n n o t  and  s h o u ld  n o t  t r y  t o  s e i z e  t h e  i n i t i a t i v e  
i n  s h a p i n g  t h e  p o l i c y  o f  t h e  l a w ,  e i t h e r  by 
c o n s t i t u t i o n a l  i n t e r p r e t a t i o n  o r  by s t a t u t o r y  
c o n s t ru c t io n .
. . . [A]ny c o u r t  w h ich  u n d e r t a k e s  by i t s  l e g a l  
p r o c e s s e s  t o  e n f o r c e  c i v i l  l i b e r t i e s  n e e d s  t h e  
s u p p o r t  of  an e n l i g h t e n e d  an d  v i g o r o u s  p u b l i c  
o p i n i o n  w h i c h  w i l l  b e  i n t e l l i g e n t  a n d  
d i s c r i m i n a t i n g  a s  t o  w h a t  c a s e s  r e a l l y  a r e  c i v i l  
l i b e r t i e s  c a s e s  and  w h a t  q u e s t i o n s  r e a l l y  a r e  
involved i n  th o se  c a s e s .64
But Jackson  was a l s o  aw are  t h a t  i n  c e r t a i n  c i r c u m s ta n ce s
th e  m a jo r i t y  might d i s r e g a r d  o r  i n t e n t i o n a l l y  d ep r iv e  o t h e r s
of t h o s e  r i g h t s  p r o t e c t e d  by t h e  F i r s t  Amendment. I n  t h a t
c a s e ,  J a c k s o n  ac k n o w led g e d ,  t h e  C o u r t  m ig h t  need  t o  t a k e  a
more a s s e r t i v e  ro le .  He ex p la in e d :
When t h e  c h a n n e l s  o f  o p i n i o n  a n d  o f  p e a c e f u l  
p e r s u a s i o n  a r e  c o r r u p t e d  a n d  c l o g g e d ,  t h e s e  
p o l i t i c a l  c o r r e c t i v e s  c a n  no l o n g e r  be r e l i e d  on, 
and t h e  dem ocra t ic  system i s  t h r e a t e n e d  a t  i t s  most 
v i t a l  p o i n t .  I n  t h a t  e v e n t  t h e  C o u r t ,  by 
in te rv e n in g ,  r e s t o r e s  t h e  p r o c e s s e s  of  d em ocra t ic  
government; i t  does n o t  d i s r u p t  them.65
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J a c k s o n  saw a s p e c i f i c  a p p l i c a t i o n  o f  t h i s  p r i n c i p l e  i n  an
e a r l i e r  case  in v o lv in g  r e l i g i o u s  freedom. "The very  purpose
of a B i l l  of  R i g h t s , "  he w r o t e  i n  W est  V i r g i n i a  v*. B a r n e t t e ,
"was t o  w i th d r a w  c e r t a i n  s u b j e c t s  f rom  t h e  v i c i s s i t u d e s  o f
p o l i t i c a l  c o n t r o v e r s y ,  t o  p l a c e  them beyond t h e  r e a c h  of
m a j o r i t i e s  an d  o f f i c i a l s  a n d  t o  e s t a b l i s h  them a s  l e g a l
p r i n c i p l e s  t o  be a p p l i e d  by t h e  c o u r t s . " 66
In  E v e r s o n , t h e  r e s p o n s i b i l i t y  t o  p r o t e c t  f u n d a m e n t a l
f r e e d o m s  t o o k  p r e c e d e n c e  o v e r  a p o l i c y  o f  r e s t r a i n t .
R e l ig io n ,  Jackson  contended,
was f i r s t  i n  t h e  B i l l  o f  R i g h t s  b e c a u s e  i t  was 
f i r s t  i n  t h e  f o r e f a t h e r s '  m in d s ;  i t  was s e t  f o r t h  
i n  a b s o l u t e  t e r m s ,  a n d  i t s  s t r e n g t h  i s  i t s  
r i g i d i t y .  I t  was i n t e n d e d  n o t  o n ly  t o  keep  t h e  
s t a t e s '  h a n d s  o u t  o f  r e l i g i o n ,  b u t  t o  k e e p  
r e l i g i o n ' s  h a n d s  o f f  t h e  s t a t e ,  an d ,  above  a l l ,  
t o  keep  r e l i g i o u s  c o n t r o v e r s y  o u t  o f  t h e  p u b l i c  
l i f e  by denying t o  every denom ina t ion  any advantage 
f rom g e t t i n g  c o n t r o l  o f  p u b l i c  p o l i c y  and t h e  
p u b l i c  p u r se /67
J a c k s o n ' s  a p p l i c a t i o n  of  t h i s  amendment t o  t h e  s t a t e s  i s  
w o r t h  n o t i n g ,  f o r ,  a s  h e  i n d i c a t e d  i n  h i s  o p i n i o n ,  h e  
b e l ie v e d  s t r o n g ly  in  s t a t e ' s  r i g h t s ,  and s in c e  h i s  d e c i s i o n  
t o  o p p o se  t h e  New J e r s e y  s t a t u t e  i n v o l v e d  i n t e r f e r i n g  w i t h  
s t a t e  a f f a i r s  a s  w e l l  a s  v i o l a t i n g  t h e  p o l i c y  of r e s t r a i n t ,  
th e  im por tance  Jackson p la ced  on r e l i g i o n  becomes c l e a r .  "I  
a g r e e , "  he  w r o t e ,  " t h a t  t h i s  C o u r t  h a s  l e f t ,  and a l w a y s  
s h o u ld  l e a v e  t o  each  s t a t e ,  g r e a t  l a t i t u d e  i n  d e c i d i n g  f o r  
i t s e l f ,  i n  t h e  l i g h t  o f  i t s  own c o n d i t i o n s ,  w h a t  s h a l l  be 
p u b l i c  purpose  i n  i t s  scheme of  t h i n g s  . . . . [ b u t ]  i t
c a n n o t  make p u b l i c  b u s i n e s s  o f  r e l i g i o u s  w o r s h i p  a n d
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i n s t r u c t i o n ,  and a t t e n d a n c e  a t  r e l i g i o u s  i n s t i t u t i o n s  of  any 
c h a r a c t e r . " 68
Ja c k s o n 's  l a w y e r - l i k e  approach  t o  ju d g in g  d i s t i n g u i s h e d
h i s  d e c i s i o n - m a k i n g  p r o c e s s  f r o m  t h a t  o f  Hugo B l a c k
and u l t i m a t e l y  l e d  him t o  c o n s i d e r  t h e  New J e r s e y  law  a
v i o l a t i o n  of  t h e  e s t a b l i s h m e n t  c l a u s e .  J a c k s o n  h i m s e l f
ad m i t t e d  t h i s  tendency.
The problem of anyone who had l e d  t h e  k ind  o f  l i f e  
I ' v e  h a d  c o n i n g  01 1  t o  t h e  c o u r t  i s  t o  s h i f t  h i s  
m e n t a l  g e a r s  f ro m  ad v o c ac y  t o  a  p o s i t i o n  t h a t  may 
q u i c k l y  i m p r e s s  him t o  a  c a r e f u l  j u d i c i a l  i n q u i r y  
i n t o  which p o s i t i o n  he w i l l  t a k e  b e f o r e  he becomes 
a n  a d v o c a t e .  I!y own w e a k n e s s  a s  a j u d g e ,  I  f e e l ,  
i s  t h a t  I 'm  p e r h a p s  t o o  q u i c k  t o  make up my mind 
w h ic h  way I ' l l  go . . .  . S o m e t im e s  maybe i t ' s  to o  
much of an em otiona l  r e a c t i o n .  I  t h i n k  my g r e a t e s t  
d i f f i c u l t y  i s  t o  g e t  over  be ing  an  a d v o c a te .69
J a c k s o n 's  e x p e r ie n c e  a s  a l a w y e r  found  e x p r e s s io n  i n  h i s
p r o c e s s  o f  d e c i s i o n  m a k in g  a s  w e l l  a s  i n  h i s  t e n d e n c y  t o
r e s p o n d  i n i t i a l l y  t o  a c a s e  a s  th o u g h  h e  w e re  d e f e n d i n g  i t .
C a r e f u l  c o n s i d e r a t i o n  o f  t h e  f a c t s  arid t h e  e v i d e n c e
c h a r a c t e r i z e d  h i s  h a n d l in g  of  a  ca se  and d e te rm in ed  h i s  v o t e .
Everson p ro v id e s  a c l e a r  example of Jackson  a s  l a w y e r -
judge. His  i n i t i a l  i n c l i n a t i o n  was t o  uphold  t h e  New J e r s e y
s t a t u t e ,  b u t  h e  h ad  s e r i o u s  c o n c e r n s  r e g a r d i n g  t h e  F i r s t
Am endm ent .  R u t l e d g e ,  i n  h i s  n o t e s  o f  t h e  c o n f e r e n c e
fo l lo w in g  o r a l  argument,  r e co rd ed  J a c k s o n ' s  p o s i t i o n :
[He in d i c a t e d ]  t h a t  he co u ld  n o t  m a i n t a i n  t h a t  the  
s t a t e s  a r e  r e q u i r e d  t o  p r o v i d e  a s y s t e m  of  p u b l i c  
e d u c a t io n ,  and t h a t  i f  t h e y  sh o u ld  d ec id e  n o t  t o  do 
so,  they  could  n o t  p ro v id e  a s s i s t a n c e  t o  p r i v a t e l y  
conduc ted  e d u c a t io n .  A p p a ren t ly  a g r e e in g  w i th  th e  
i d e a  t h a t  one c o u l d  n o t  s u s t a i n  a l i t t l e  s u p p o r t  
b u t  deny t h e  v a l i d i t y  o f  a l a r g e  am oun t  o f  i t ,  he 
n e v e r t h e l e s s  f e l t  t h a t  i n  t h e  absence  of showing a 
p r e f e r e n c e  t o  one d e n o m i n a t i o n  o v e r  o t h e r s  i n  t h e  
o p e r a t i o n  of t h e  s t a t u t e  o r  r e s o l u t i o n  he would be
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c a l l e d  upon t o  v o t e  t o  s u s t a i n  t h e  s t a t u t e  and t h e  
r e s o l u t i o n  h e r e .  He d i d  i n d i c a t e  a q u e s t i o n  
w h e th e r  o r  n o t  t h i s  c o n c l u s i o n  m i g h t  n o t  p o s s i b l y  
be changed .  He f u r t h e r  e x p r e s s e d  q u e s t i o n  a s  t o  
w h e t h e r  o r  n o t  i t  w a s  e v e r  i n t e n d e d  t h a t  t h e  
f e d e r a l  g o v e r n m e n t  o r  t h i s  C o u r t  t h r o u g h  t h e  
o p e r a t i o n  o f  t h e  f i r s t  amendment s h o u l d  c o n t r o l  
such a c t i o n s  by th e  s t a t e s ;  i n  o t h e r  words, w he the r  
o r  no t  t h e  f e d e r a l  C o n s t i t u t i o n  c o n t a i n s  a guaran ty  
so  f a r  a s  t h e  s t a t e s  a r e  c o n c e r n e d  e n f o r c e a b l e  by 
t h i s  c o u r t  f o r  t h e  s e p a r a t i o n  o f  c h u r c h  a n d  
s t a t e . 70
Rutledge countered in  conference by p o in t in g  t o  th e  repeated
a p p l i c a t i o n s  o f  the F i r s t  Amendment t o  th e  s t a t e s  by the
Supreme Court in  c a s e s  in v o lv in g  r e l i g i o u s  freedom . He
co n te n d e d  f u r t h e r  t h a t  t h e  i n c o r p o r a t i o n  of  one p a r t  of t h e
F irs t  Amendment by the Fourteenth required incorporation  of
the other p rov is ion s  o f  th a t  same a m e n d m e n t . 7 1  But Jackson
w as, a c c o r d in g  to  R u t le d g e ,  not e n t i r e l y  co n v in ce d ;  f o r ,
[while]  h e  a g r e e d  w i t h  t h e  l o g i c  o f  t h o s e  
[ R u t l e d g e ' s ]  c o n c l u s i o n s ,  . . .  h e  w a s n ' t  s u r e  t h i s  
C o u r t  had  gone t o o  f a r  i n  c a r r y i n g  o v e r  t h e  F i r s t  
Amendment through th e  F o u r te en th  t o  a p p l i c a t i o n  t o  
t h e  s t a t e s  and t h a t  he  h i m s e l f  had  n o t  a l r e a d y  gone 
too  f a r  i n  t h a t  r e s p e c t .7 2
J a c k s o n  p u t  a s i d e  t h e s e  d o u b t s  w i t h  r e g a r d  t o  
i n c o r p o r a t i o n  a s  he came t o  s e e  t h e  c o n t e s t e d  la w  a s  a 
v i o l a t i o n  of  th e  E s ta b l i s h m e n t  Clause.  Once he  was convinced 
t h a t  t h e  law  showed " p r e f e r e n c e  t o  one d e n o m i n a t i o n  o v er  
o th e r s , "  he  d id  n o t  h e s i t a t e  t o  app ly  t h e  F i r s t  Amendment t o  
th e  S ta t e  of New J e r s e y .  In  making h i s  c a s e ,  he charged t h a t  
B lack  had  d e v i a t e d  f ro m  t h e  f a c t s .  The m a j o r i t y  o p i n i o n ,  
Jackson  s t a t e d ,  "assumes a s t a t e  of f a c t s  t h e  r e c o rd  does no t  
s u p p o r t  an d  . . .  i t  r e f u s e s  t o  c o n s i d e r  f a c t s  w h ich  a r e  
i n e s c a p a b le  on t h e  r e c o r d . " 7 3
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The e v i d e n c e ,  J a c k s o n  c o n t e n d e d ,  p ro v e d  t h a t  t h e  New 
Je r s e y  law was d i s c r i m in a to r y  and t h a t  the  d i s c r i m i n a t i o n  was 
based on r e l i g i o n ,  l e a d in g  t o  t h e  i n e v i t a b l e  c o n c lu s io n  t h a t  
I t h e  lav ;  r e s p e c t e d  a n  e s t a b l i s h m e n t  o f  r e l i g i o n .  
R e im bursem en t  f o r  t h e  c o s t s  o f  t r a n s p o r t a t i o n ,  t h e  J u s t i c e  
a r g u e d ,  w as  n o t  a f o r m  o f  p u b l i c  a s s i s t a n c e .  " T h i s  
e x p e n d i t u r e  of t a x  fu n d s  h a s  no p o s s i b l e  e f f e c t  on t h e  
c h i l d ' s  s a f e t y  or  e x p e d i t i o n  i n  t r a n s i t .  As p a s s e n g e r s  on 
the  p u b l ic  busses  they  t r a v e l  a s  f a s t  and no f a s t e r ,  and a r e  
a s  s a f e  and  no s a f e r ,  s i n c e  t h e i r  p a r e n t s  a r e  r e i m b u r s e d  a s  
b e f o r e . " 74 F u r t h e r m o r e  -  and t h i s  i s  c e n t r a l  t o  h i s
argument, "The Hew J e r s e y  Act i n  q u e s t i o n  makes the  c h a r a c t e r  
of  t h e  s c h o o l ,  n o t  t h e  needs  o f  t h e  c h i l d r e n ,  d e t e r m i n e  t h e  
e l i g i b i l i t y  of p a r e n t s  t o  r e i m b u r s e m e n t  . . . .  R e f u s a l  t o  
re imburse  th o s e  who a t t e n d  [ p r i v a t e ,  p r o f i t -m a k in g ]  s c h o o ls  
i s  u n d e r s t a n d a b l e  o n ly  i n  l i g h t  o f  a p u r p o s e  t o  a i d  t h e  
s c h o o l s . " 75 on t h e  b a s i s  o f  t h i s  r e a s o n i n g ,  J a c k s o n  p o s e d  
t h e  q u e s t i o n  t o  be d e c i d e d :  " I s  i t  c o n s i t i t u t i o n a l  t o  t a x
t h i s  com plainant  t o  pay th e  c o s t  o f  c a r r y i n g  p u p i l s  t o  church 
schools  o f  one s p e c i f i e d  denom ina t ion?"75
Because th e  l e g i t im a c y  of  t h e  a i d  was dependent on " the  
n a t u r e  o f  t h o s e  s c h o o l s  and  t h e i r  r e l a t i o n  t o  t h e  C h u rch ,"  
Jackson c o n s u l te d  the  canons of t h e  Roman C a th o l i c  Church t o  
d e t e r m i n e  t h e  p u r p o s e  a n d  p o l i c i e s  o f  i t s  p a r o c h i a l  
s c h o o l s .77 The evidence r e v e a l e d  t h a t  p a ro c h ia l  e d u c a t io n  
"does n o t  l e a v e  t h e  i n d i v i d u a l  t o  p i c k  up r e l i g i o n  by 
chance .  I t  r e l i e s  on e a r l y  and  i n d e l i b l e  i n d o c t r i n a t i o n  i n  
th e  f a i t h  and o rder  of th e  Church by t h e  word and example of
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persons co n s ec ra ted  t o  t h e  t a s k . "78 Jackson  conc luded  t h a t  
"the p a ro c h ia l  school  i s  a v i t a l ,  i f  no t  t h e  most  v i t a l ,  p a r t  
o f  t h e  Roman C a t h o l i c  Church . . . .  C a t h o l i c  e d u c a t i o n  i s  
t h e  ro c k  on w h ich  t h e  w h o le  s t r u c t u r e  r e s t s ,  an d  t o  r e n d e r  
t a x  a i d  t o  i t s  Church school i s  i n d i s t i n g u i s h a b l e  t o  me from 
th e  same a i d  t o  t h e  Church i t s e l f . "79
Where Black saw government n e u t r a l i t y  toward  r e l i g i o n  i n  
t e rm s  o f  a n o n - h o s t i l e  p o l i c y ,  J a c k s o n  c o n t e n d e d  t h a t  
n e u t r a l i t y  found e x p re s s io n  b e s t  i n  th e  p u b l i c  schoo l  system. 
He conceded  t h a t  t h e  p u b l i c  s c h o o l ,  " i f  n o t  a p r o d u c t  of  
P ro te s t a n t i s m ,  i s  a t  l e a s t  more c o n s i s t e n t  w i th  i t  th a n  w i t h  
t h e  C a th o l i c  c u l t u r e  and scheme of values."®® He added:
I t  i s  o r g a n i z e d  on t h e  p r e m i s e  t h a t  s e c u l a r  
e d u c a t i o n  can  be i s o l a t e d  f rom  a l l  r e l i g i o u s  
t e a c h i n g  so t h a t  t h e  s c h o o l  can  i n c u l c a t e  a l l  
needed  t e m p o r a l  know ledge  and  a l s o  m a i n t a i n  a 
s t r i c t  and  l o f t y  n e u t r a l i t y  a s  t o  r e l i g i o n .  The 
a s s u m p t i o n  i s  t h a t  a f t e r  t h e  i n d i v i d u a l  h a s  b een  
i n s t r u c t e d  i n  w o r l d l y  wisdom he  w i l l  be b e t t e r  
f i t t e d  t o  c h o o s e  h i s  r e l i g i o n . ® 1
Since t h i s  was th e  f i r s t  supreme Court case  t o  d ea l  w i th  a id
t o  c h u r c h - r e l a t e d  s c h o o l s  i n  t h e  c o n t e x t  o f  t h e  F i r s t
Amendment, t h e  c o n c e p t  of g o v e rn m e n t  n e u t r a l i t y  w as  y e t
u n d e f in e d ,  l e a v i n g  t h e  J u s t i c e s  t o  d e t e r m i n e  how t o  a s s u r e
f r e e  e x e r c i s e  o f  r e l i g i o n  w h i l e ,  a t  t h e  same t i m e ,  g u a r d i n g
a g a i n s t  i t s  e s t a b l i s h m e n t .  The d i f f e r e n t  p e r c e p t i o n s  o f
n e u t r a l i t y  h e ld  by Black and Jackson  s u g g e s t  th e  d i f f i c u l t y
of  b a l a n c i n g  t h e s e  two r e s p o n s i b i l i t i e s .  In  t h e  same way
t h a t  B lack 's  p o s i t i o n  was i n f lu e n c e d  by h i s  o v e r r i d i n g  d e s i r e
t o  u p h o ld  g e n e r a l  w e l f a r e  l e g i s l a t i o n ,  J a c k s o n ' s  was  a
n a tu ra l  outcome of h i s  commitment t o  p u b l i c  e d u c a t i o n . ® ^
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Like Black, Robert Jackson came to  the Everson ca se  w ith  
s tro n g ly -h e ld  dem ocratic id e a l s  that  included  a ssu r in g  equal 
I o p p o r t u n i t i e s  and p r o t e c t i n g  i n d i v i d u a l  r i g h t s .  But 
J a c k so n 's  approach -  r e s u l t i n g  from h i s  y e a r s  a t  th e  bar -  
enabled him to  look  beyond th e  general w e lfa re  la b e l  g iven  to  
th e  law  by th e  New J e r s e y  l e g i s l a t u r e .  T his c l o s e r  
e x a m in a tio n  o f  th e  f a c t s  and e v id e n c e  made ap paren t t o  
Jackson th a t  th e  lav; was not intended to  b e n e f i t  a l l  members 
of the community but, r a th e r ,  d i s c r im in a t e d  on t h e  b a s i s  o f  
r e l ig io n .
A lthough h i s  c o n c lu s io n  d i f f e r e d  from t h a t  o f  J u s t i c e  
B lack , J ack son  d id  n o t  abandon h i s  p o l i t i c a l  i d e a l s .  Based  
on h i s  r e a d in g  o f  th e  c a s e ,  Jackson  co n c lu d ed  t h a t  th e  
reimbursement of c o s t s  of tra n sp o r ta t io n  as  provided fo r  by 
the Township o f  Ewing, New J ersey , afforded s e r v ic e s  t o  some 
w hile exc lu d in g  o th e r s .  As such ,  i t  was not  c o n s is t e n t  w ith  
the C o n s t itu t io n a l p r o h ib it io n  a g a in st  e s tab lish m en t nor w ith  
the p r in c ip le s  of democracy.
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W iley  R u t l e d g e ' s  d i s s e n t  d i f f e r e d  f rom  J a c k s o n ' s  i n  
t e r n s  of  t o n e  and c o n t e n t ,  r e f l e c t i n g  a f u n d a m e n t a l l y  
! d i f f e r e n t  a p p ro a c h  t o  t h e  d e c i s i o n - m a k i n g  p r o c e s s .  Where 
I Jackson  had been in f lu e n c e d  by h i s  ex p e r i e n c e  a s  an advoca te ,  
R u t l e d g e ' s  e x p e r i e n c e  f i r s t  a s  a law  p r o f e s s o r  and l a t e r  a s  
dean  fo u n d  e x p r e s s i o n  i n  h i s  s c h o l a r l y  m e thod  of  d e c i d i n g  
c a s e s .  However, R u t l e d g e ' s  t r e a t m e n t  o f  F i r s t  Amendment 
c a s e s  w ent  beyond th e  c a r e f u l  r e s e a r c h  i n t o  c o n s t i t u t i o n a l  
h i s t o r y  and lav/ review a r t i c l e s .  I t  was f i r m l y  roo ted  i n  h i s  
accep tance  of th e  id e a  of n a t u r a l  r i g h t s  and h i s  commitment 
t o  e n s u r e  t h o s e  r i g h t s .  U n l i k e  B l a c k ,  who a c c o r d e d  a 
" p r e f e r r e d  p o s i t i o n "  t o  t h e  f r e e d o m s  p r o t e c t e d  by t h e  F i r s t  
Amendment, or Jackson ,  who made an  e x c e p t io n  t o  h i s  p o l i c i e s  
of  j u d i c i a l  r e s t r a i n t  and  s t a t e s '  r i g h t  when d e a l i n g  w i t h  
th e se  b a s ic  freedoms, Rutledge b e l i e v e d  t h a t  t h e  i n d i v i d u a l ' s  
n a t u r a l  r i g h t  t o  freedom of co n sc ie n c e ,  which was p r o t e c t e d  
by th e  g u a ra n te e s  of  t h e  F i r s t  Amendment, was i n v i o l a t e .  This  
n a t u r a l  law philosophy l e d  R u t ledge  t o  "p lace  Ih is ]  d i s s e n t  
on t h e  b ro a d  g round  . . . ,  t h o u g h  s t r i c t l y  s p e a k in g  t h e  c a s e  
m igh t  be dec ided  on n a r ro w e r  i s s u e s , ” i n  o t h e r  words, on the  
p r i n c i p l e s  i n v o l v e d  r a t h e r  t h a n  t h e  p a r t i c u l a r  f e a t u r e s  o f  
th e  New J e r s e y  law t h a t  he co n s id e re d  u n c o n s t i t u t i o n a l . 83
As a j u s t i c e ,  W i l e y  R u t l e d g e  w a s  i d e n t i f i e d  a s  a 
l i b e r a l . 8 4  »He had t h e  t o l e r a n c e  of change and t h e  concern 
f o r  t h e  most common i n t e r e s t s  of men t h a t  a r e  c a l l e d  l i b e r a l  
and d em o c ra t ic ,"  w ro te  one b io g rap h e r .  "The i n s t i t u t i o n s  of
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c i t i z e n s h i p #  f a i r  t r i a l ,  and  f r e e  e x p r e s s i o n  t h a t  p r o t e c t
th o s e  i n t e r e s t s  w ere  c l o s e  t o  h i s  h e a r t  and  h ig h  on h i s  s c a l e
of i n t e r e s t s . " 85 Landon G. Rockwell d e s c r ib e d  Rut ledge  a s  a
tw e n t ie th -c e n tu ry  J a c k so n ia n .
For him [Rockwell s t a t e d ]  t h e  p rem ise s  o f  democracy 
l o g i c a l l y  r e q u i r e d  th e  growth of t h e  w e l f a r e  s t a t e .
He u n d e r s t o o d  and  a c c e p t e d  b i g  g o v e rn m e n t ,  y e t  he  
had  a p ro fo u n d  r e s p e c t  f o r  t h e  d i g n i t y  of  t h e  
i n d i v i d u a l  man. The tw o  w e r e  n o t  i n c o m p a t i b l e  i n  
h i s  mind. He saw n o t h i n g  i n  t h e  C o n s t i t u t i o n  t o  
p rec lude  th e  use of e x t e n s i v e  p u b l i c  power. But t o  
him th e  C o n s t i t u t i o n  a l s o  spoke w i th  an  im p lac ab le  
v o i c e  a g a i n s t  g o v e rn m e n t  i n t r u s i o n s  i n t o  t h e  
p r i v a t e  domains o f  th o u g h t  and p e r s o n a l  r i g h t s . 88
He was, i n  s h o r t ,  a f o l l o w e r  of  th e  same d em o cra t ic  t r a d i t i o n
as Hugo Black.
The d i f f e r e n c e  b e tw e e n  B l a c k  and  R u t l e d g e  l a y  i n  t h e
l a t t e r ' s  e s p o u s a l  of  n a t u r a l  r i g h t s  p h i l o s o p h y .  R u t l e d g e
p resen ted  h i s  id e a s  of  law and j u s t i c e  i n  a speech e n t i t l e d
"A D e c la ra t io n  of Legal F a i th "  d e l i v e r e d  a t  t h e  U n iv e r s i t y  of
Kansas on 2 December 1946 ,  l e s s  t h a n  tw o  weeks a f t e r  t h e
o r a l  a r g u m e n t  f o r  E v e r so n . To im p o se  a n  a b s t r a c t  i d e a l  o f
j u s t i c e  on a g iv e n  s o c i e t y ,  he a r g u e d ,  would d e s t r o y  t h e
b a s i c  f re ed o m  " to  t h i n k  an d  t o  b e l i e v e  a s  o n e ' s  l i g h t s  an d
conscience g iv e  him d i r e c t i o n . "  However, he co n t in u ed ,  t h i s
a b s t r a c t  i d e a l  may se rv e  a s  a  s t a n d a r d  upon which a community
should base i t s  laws.
From a b s t r a c t  j u s t i c e ,  th rough  c o n c re te  j u s t i c e ,  to  
j u s t i c e  a c c o rd in g  t o  law  i s  th e  con t inuous  cy c le  by 
w h i c h  t h e  l e g a l  i n s t i t u t i o n  e v o l v e s  a n d  m u s t  
m a i n t a i n  i t s e l f ,  i f  s o c i a l  a c c o m m o d a t io n  i s  t o  be 
found i n  an  o r d e r ly  way.
. . . [ 0 ] n l y  t h e  l e g i s l a t o r  o r  t h e  j u d g e  who can  
ca tch  t h e  v i s i o n  o f  w ha t  has  come o r  w i l l  come and 
sense  t h e  moment of  i t s  common acce p tan ce ,  from out 
t h e  r e a lm  of a b s t r a c t  j u s t i c e  i n t o  t h e  a r e a  of
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r e a l i z a b l e  a p p l i c a t i o n ,  i s  w o r th y  t o  g i v e  h i s  
peop le  t h e i r  lav/s or  judgm ents .
. . . [HJe i s  no t  w i th o u t  i n s t r u m e n t s  f o r  o b j e c t i v e  
measurement.  He has g r e a t  .and c o n c re te  t r a d i t i o n s  
t o  g u i d e  h im .  He h a s  t h e  e x p e r i e n c e  o f  h i s  
f a t h e r s .  And so  f a r  a s  t h e  c i r c u m s t a n c e s  o f  h i s  
t im e  may d i f f e r  from t h e i r s ,  c a l l i n g  f o r  d i f f e r e n t  
a c t i o n ,  h e  h a s  t h e  p r e v a i l i n g  s e n s e  o f  h i s  
community  t o  go by. T h i s  i s  a t h i n g  n o t  a l w a y s  
easy ,  but n e i t h e r  i s  i t  im p o s s ib le  t o  measure.  Hot 
h i s  own w i l l  o r  d e s i r e ,  t h e r e f o r e ,  b u t  h i s  
m e a s u re m e n t  made t o  t h e  b e s t  o f  h i s  w h o le  a b i l i t y  
of t h e  ba lance  between lo n g - a c c e p t e d  t r a d i t i o n  and 
p r e v a i l i n g  demand, must d e te rm ine  h i s  co u rse .
. . . Law, f r e e d o m ,  and  j u s t i c e  -  t h i s  t r i n i t y  i s  
t h e  o b je c t  of my f a i t h . 8 '
R u t le d g e  ack n o w led g e d  t h e  n ee d  f o r  t h e  lav/ t o  accom m odate
s o c i e t y ' s  ch a n g in g  c o n d i t i o n s  b u t  n o t  w i t h o u t  f i r s t  t a k i n g
in to  account  th o se  f reedom s e s s e n t i a l  t o  t h e  i n d i v i d u a l  and,
u l t i m a t e l y ,  t o  t h e  s u c c e s s  of  t h e  com m unity  a s  w e l l .  The
im p o r t a n c e  of t h e s e  f r e e d o m s ,  he i m p l i e d ,  had  been  l e a r n e d
th r o u g h  l o n g  e x p e r i e n c e  a n d  i t  was t h u s  t o  h i s t o r y  t h a t  t h e
j u s t i c e  m u s t  l o o k  f o r  a n  a p p r e c i a t i o n  o f  f u n d a m e n t a l
freedoms.
In d e e d ,  t h e  b a s i c  a p p r o a c h  t a k e n  by R u t l e d g e  t o  t h e
dec is ion -m ak ing  p ro c e s s  a p p a r e n t l y  began w i th  th e  co n sc io u s
e f f o r t  t o  de te rm ine  what fundam en ta l  f reedoms were  a t  s tak e .
I rv in g  B ra n t ,  c o n s t i t u t i o n a l  h i s t o r i a n  and lo n g - t i m e  f r i e n d
of th e  J u s t i c e ,  ex p la in e d :
The law  se ldom  p r e s e n t e d  a  s i n g l e  c l e a r l y  m arked  
and unm is takab le  channe l .  When th e  opposing  b r i e f s  
of  l i t i g a n t s  came b e f o r e  h im ,  he s t u d i e d  them t o  
d e t e r m i n e  i f  p o s s i b l e  on w h ich  s i d e  j u s t i c e  l a y .
I f  t h a t  w a s  c l e a r ,  h e  s e a r c h e d  t h e  l a w  f o r  a 
l e g i t i m a t e  m eans of  r e n d e r i n g  j u s t i c e .  I t  w as  
u s u a l l y  p o s s i b l e ,  he  s a i d ,  t o  f i n d  a r o u t e  t h a t  
s a t i s f i e d  b o th  t h e  r e q u i r e m e n t s  of  t h e  c a s e  a n d  
sound p r i n c i p l e s  o f  law .  A ro u te  t h a t  never  f a i l e d  
was t h e  B i l l  of R ig h t s ,  f a i t h f u l l y  u p h e ld .88
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) T h is  w as ,  i n  f a c t ,  t h e  c o u r s e  f o l l o w e d  by R u t l e d g e  i n
! d ec id in g  Everson.
The memo Rutledge w ro te  f o l l o w i n g  t h e  Everson con fe rence  
j  r e v e a l s  th e  i n i t i a l  l i n e  of r e a s o n in g  he employed. The f i n a l  
o p i n i o n  i n c o r p o r a t e s  t h e  b a s i c  i d e a s  s t a t e d  i n  t h e  memo,
I
deve lop ing  them w i th  th e  use o f  l e g a l  p r e c e d e n t s  and  r e l a t e d
j s c h o l a r s h i p .  The m a jo r  d i f f e r e n c e  b e t w e e n  t h e  c o n f e r e n c e
memo an d  t h e  p u b l i s h e d  o p i n i o n  i s  t h e  J u s t i c e ' s  e x t e n s i v e
d i s c u s s i o n  i n  t h e  l a t t e r  o f  t h e  h i s t o r y  s u r r o u n d i n g  t h e
V i r g i n i a  B i l l  f o r  E s t a b l i s h i n g  R e l i g i o u s  Freedom an d  t h e
F i r s t  Amendment.
R u t l e d g e  began by c o n s i d e r i n g  t h e  f a c t s  o f  t h e  c a s e ,
s p e c i f i c a l l y  t h e  d e s i g n a t i o n  i n  t h e  t o w n ' s  r e s o l u t i o n  t h a t
l i m i t e d  re im bursem ent  t o  p a r e n t s  o f  c h i l d r e n  a t t e n d i n g  p u b l i c
or C a th o l i c  schoo ls .  To avo id  v i o l a t i n g  th e  F i r s t  Amendment,
he reasoned ,  th e  law must e i t h e r  be l i m i t e d  t o  p u b l i c  schoo l
c h i l d r e n  or be g iven  t o  a l l  c h i l d r e n  r e g a r d l e s s  of th e  schoo l
th e y  a t t e n d .  R u t l e d g e  n o t e d  t h a t  t h e  r e s o l u t i o n  p a s s e d  by
the  town of Ewing
a u t h o r i z e s  t r a n s p o r t a t i o n  t o  be p a i d  by p u p i l s  
a t t e n d i n g  o n ly  p u b l i c  and  C a t h o l i c  s c h o o l s .  I t  
d o e s  n o t  a p p e a r  i n  t h e  r e c o r d  w h e t h e r  t h e r e  a r e  
o t h e r  p r i v a t e  o r  r e l i g i o u s  s c h o o l s  i n  t h e  
j u r i s d i c t i o n  of  t h i s  board.  N e v e r th e le s s ,  i n  o rd e r  
t o  s u s t a i n  th e  r e s o l u t i o n  ad o p ted  h e r e ,  I  t h i n k  th e  
b u r d e n  i s  on t h e  s t a t e  and  i t s  o f f i c i a l s  t o  show 
t h a t  no o th e r  r e l i g i o u s  s c h o o l s  e x i s t e d  w i t h i n  t h a t  
j u r i s d i c t i o n  an d  a l s o  p e r h a p s  t h a t  t h e r e  w e r e  no 
o t h e r  p r i v a t e  s c h o o l s ,  n o t  o p e r a t e d  f o r  p r o f i t ,  
w i t h i n  i t .  . . • £ I  ] t  s eem s  t o  me t h a t  t h i s  s t a t u t e  
. . . p i c k s  o u t  C a t h o l i c  S c h o o l s  f o r  s p e c i a l  and  
p r e f e r r e d  t r e a t m e n t  a n d  g i v e s  i t  t o  t h e  p u p i l s  
a t t e n d i n g  t h o s e  s c h o o l s .  I  do n o t  t h i n k  t h a t  a 
s t a t e  l e g i s l a t u r e  c a n  s e l e c t  o u t  o f  r e l i g i o u s  
g r o u p s  any  p a r t i c u l a r  one  f o r  p r e f e r e n c e ;  n o r  can 
i t  do t h i s  by s e l e c t i n g  t h e  s c h o o l s  o f  a s i n g l e  or
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s e v e r a l  d e n o m i n a t i o n s  t o  t h e  e x c l u s i o n  o f  
o t h e r s . " s -
The second  a l t e r n a t i v e  w ou ld  e l i m i n a t e  t h e  p ro b lem  of  
d i s c r i m i n a t i o n  b a s e d  on r e l i g i o n ,  b u t  i t  w ould  n o t ,  h e  
concluded, avoid t h e  l a r g e r  i s s u e  of e s t a b l i s h m e n t  " in s o fa r  
| a s  t h e  a p p r o p r i a t i o n  of  p u b l i c  f u n d s  s h o u ld  be made f o r  
p u p i l s  a t t e n d i n g  r e l i g i o u s  s c h o o l s . "90 P a y i n g  f o r  
t r a n s p o r t a t i o n  so t h a t  s t u d e n t s  m i g h t  r e c e i v e  r e l i g i o u s  
i n s t r u c t i o n
w o u ld  mean o f  c o u r s e  t a k i n g  money f ro m  t h e  
t a x p a y e r s  of one f a i t h  t o  pay t h e  e x p e n s e s  of 
c h i l d r e n  of a n o t h e r .  I t  w ou ld  mean t a k i n g  t h e  
money by t a x a t i o n  of  n o n b e l i e v e r s  t o  s u p p o r t  t h e  
r e l i g i o u s  i n s t r u c t i o n  of  b e l i e v e r s [.] I t  would i n  
e f f e c t  i n v o l v e  i n  my j u d g m e n t  t h e  v e r y  e v i l s  
a g a i n s t  which  Thomas J e f f e r s o n  i n v e i g h e d  when he 
d i d  s o  a g a i n s t  t h e  e s t a b l i s h e d  c h u r c h  i n  
V i r g i n i a .  91
At t h i s  p o i n t ,  R u t l e d g e  a d d r e s s e d  t h e  b r o a d e r  q u e s t i o n  
o f  w hat  i s  m ean t  by t h e  te rm  " e s t a b l i s h m e n t "  a s  u se d  i n  t h e  
F i r s t  Amendment. The "essence of th e  e s t a b l i s h e d  church ,"  he 
d e t e r m i n e d ,  "was i t s  s u p p o r t  by t h e  s t a t e  t h r o u g h  f u n d s  
r a i s e d  from t a x a t i o n . "92 He co n t in u ed :
I a g r e e  f u l l y  w i t h  t h e  v i e w  o f  J u s t i c e  
F r a n k f u r t e r ,  s t a t e d  a t  t h e  c o n f e r e n c e ,  t o  t h e  
e f f e c t  t h a t  the  F i r s t  Amendment, of course  a l s o  th e  
c l a u s e s  i n  s t a t e  c o n s t i t u t i o n s  p r o v i d i n g  
s p e c i f i c a l l y  f o r  s e p a r a t i o n  of  c h u rc h  and  s t a t e ,  
w as  i n t e n d e d  t o  g u a r a n t e e  t h e  t a x p a y e r s  a n d  
c i t i z e n s  of t h e  c o u n t r y  an d  t h e  s t a t e  f rom  th e  
payment of t i t h e s  and t a x e s  t o  s u p p o r t  an adm ix tu re  
o f  c h u r c h  and s t a t e . T h i s  m eans  t o  me a s  i t  d o e s  
t o  him an a d m i x t u r e  of  r e l i g i o u s  w i t h  s e c u l a r  
e d u c a t io n .
I  a g r e e  w i t h  him t h a t  t h e  l e g i s l a t i o n  c a n n o t  
be j u s t i f i e d  upon th e  s e rv a n t  g i r l ' s  excuse o f  j u s t  
a l i t t l e  p r e g n a n c y .  The f a c t  t h a t  t h i s  o n l y  
i n v o l v e s  a c o m p a r a t i v e l y  s m a l l  p o r t i o n  o f  
e d u c a t i o n a l  e x p e n s e ,  w hich  i s  i n v o l v e d  i n  t h e  
t r a n s p o r t a t i o n  e lem en t ,  does t o  me no t  keep i t  from
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b e in g  a s u p p o r t  o f  r e l i g i o u s  e d u c a t i o n  w h e r e v e r  
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F o l lo w in g  t h e  l o g i c  of  t h i s  p o s i t i o n ,  R u t l e d g e  t h e n
| expressed  s e r io u s  doubts  w i th  reg a rd  t o  t h e  Supreme C o u r t ' s
| d e c i s i o n  i n  Cochran v. L o u i s i a n a  and  t h e  v a l i d i t y  o f  t h e
I c h i l d - b e n e f i t  theory .  Rutledge saw l e s s  harm i n  f u r n i s h i n g
" i d e n t i c a l  n o n r e l i o i o u s  t e x t b o o k s  t o  a l l  s t u d e n t s  i n  a l l
s c h o o l s "  t h a n  i n  r e i m b u r s i n g  p a r e n t s  f o r  t h e  c o s t s  o f
i t r a n s p o r t a t i o n  t o  c h u r c h - r e l a t e d  s c h o o l s .  B u t  he  was n o t
e n t i r e l y  c o n v in c e d  t h a t  p r o v i d i n g  t e x t b o o k s  c o u l d  p a s s  t h e
t e s t  of n o n -e s ta b l i sh m e n t .
A l t h o u g h  i t  i s  t r u e  t h a t  t h e  s m a l l  a m o u n t  o f  
s u p p o r t  i n v o l v e d  i n  t h e  g i v i n g  o f  t e x t b o o k s ,  
t r a n s p o r t a t i o n  and  f r e e  l u n c h e s  t o  t h e  c h i l d r e n  
a i d s  and b e n e f i t s  t h e  i n d i v i d u a l  an d  a i d s  and  
b e n e f i t s  t h e  g e n e r a l  c a u s e  of e d u c a t i o n ,  i t . i s  
l i k e w i s e  t r u e  t h a t  t h e  g i v i n g  of  t h a t  ev en  s m a l l  
amount of suppor t  a i d s  and b e n e f i t s  and encourages  
t h e  i n s t i t u t i o n  i t s e l f . 94
R u t l e d g e ' s  r e j e c t i o n  o f  t h e  c h i l d - b e n e f  i t  a rg u m e n t  
r e s u l t e d  f rom h i s  b e l i e f  t h a t  t h e  v a r i o u s  p r o p o s a l s  f o r  
i n d i r e c t  a s s i s t a n c e  o r  a i d  f o r  n o n - r e l i g i o u s  a c t i v i t i e s  i n  
p a ro ch ia l  sch o o ls  was m ere ly  a ru se  t o  o b t a i n  p u b l i c  monies 
f o r  r e l i g i o u s  p u r p o s e s .  He made t h i s  p o i n t  c l e a r  i n  h i s  
memo.
We a l l  know, a s  J u s t i c e  F r a n k f u r t e r  s t a t e d ,  t h a t  
t h i s  i s  r e a l l y  a f i g h t  by t h e  C a t h o l i c  s c h o o l s  t o  
s e cu re  t h i s  money from t h e  p u b l i c  t r e a s u r y .  I t  i s  
a g g re s s iv e  and on a wide s c a l e .  There i s  probably  
o r  a p p a r e n t l y  no o t h e r  g r o u p  w h i c h  i s  e i t h e r  
p e r s i s t e n t  i n  e f f o r t s  t o  s e c u r e  t h i s  t y p e  o f  
l e g i s l a t i o n  or  i n s i s t e n t  upon i t .  The f a c t  cannot 
be ignored  t h a t  one o f  t h e  e f f e c t s ,  and J  t h in k  one 
o f  t h e  i n t e n d e d  e f f e c t s ,  o f  t h e  l e g i s l a t i o n  i s  t o  
e n c o u ra g e  p u p i l s  t o  a t t e n d  t h e  r e l i g i o u s  s c h o o l s  
where they  w i l l  s e c u re  r e l i g i o u s  ed u c a t io n  r a t h e r  
t h a n  t o  g o t o  t h e p u b l  i c  a n d n o n r e l  i g i o u s  
s c h o o l  s .  I Emphasis R u t le d g e 's ]  95
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T his  b e l i e f  s t r o n g l y  r e i n f o r c e d  t h e  J u s t i c e ' s  o p i n i o n  t h a t  
the c o n te s te d  l a v  was u n c o n s t i t u t i o n a l .  The re im bursem en t  of
|
I t r a n s p o r t a t i o n  c o s t s  d i d  n o t  a f f o r d  i n c i d e n t a l  b e n e f i t s  t o
th e  C a t h o l i c  s c h o o l s ;  th e y  w e re  p a r t  of  a c a r e f u l l y  w orked
j ' o u t  scheme t o  e s t a b l i s h  t h e  C a t h o l i c  Church  i n  t h e  s e n s e  of
p rov id ing  p u b l i c  funds  f o r  i t s  r e l i g i o u s  a c t i v i t i e s .
C o n v i n c e d  t h a t  t r a n s p o r t a t i o n  " h a s  a d i r e c t
| r e l a t i o n s h i p " [ e m p h a s i s  R u t l e d g e ' s ]  t o  a t t e n d a n c e  a n d ,
t h e r e f o r e ,  t o  e d u c a t i o n  i t s e l f ,  R u t l e d g e  f o u n d  B l a c k ' s
p o s i t i o n  un tenab le .  R u t led g e  w ro te  i n  h i s  c o n fe ren c e  memo:
I t  seems t o  me t h a t  on p r i n c i p l e ,  i f  t h e  s t a t e  can  
supply  th e s e  s m a l l e r  i t e m s  of e d u c a t i o n a l  n e c e s s i t y  
[ t r a n s p o r t a t i o n ,  lu n ch es  and te x tb o o k s ]  i t  can a l s o  
supply  t h e  l a r g e r  one [ t e a c h e r s ] .  I f  one c l a s s  i s  
j u s t i f i e d  on t h e  g r o u n d  t h a t  i t  s u p p o r t s  t h e  
g e n e r a l  c au se  of  e d u c a t i o n  o r  t h e  b e n e f i t  t o  t h e  
i n d i v i d u a l ,  so w o u ld  be t h e  o t h e r .  . . .  I  c a n n o t  
m y s e l f  r a t i o n a l l y  d ra w  t h e s e  l i n e s ,  a l t h o u g h  
J u s t i c e  B la c k  s t a t e d  a t  t h e  c o n f e r e n c e  t h a t  he 
w ould  draw th em ,  n o t w i t h s t a n a i n g  t h e  l o g i c a l  
c o n t r a r y  c o n c l u s i o n .  He s a i d  t h a t ,  a l t h o u g h  he 
w ou ld  v o t e  t o  s u s t a i n  t h i s  l e g i s l a t i o n ,  t h a t  i s ,  
t r a n s p o r t a t i o n  t o  s c h o o ls ,  he would n o t  go f u r t h e r .
I wonder what he m igh t  do abou t  school  l u n c h e s . 96
Where Black was a b l e  t o  view t r a n s p o r t a t i o n  i n  th e  c o n t e x t  of
p u b l i c  s a f e t y ,  R u t l e d g e  c o u l d  n o t ;  c o n s e q u e n t l y ,  he
c o n s i d e r e d  B l a c k ' s  d i s t i n c t i o n  a s  one of  d e g r e e  r a t h e r  t h a n  .
d e f i n i t i o n . 9?
R e g a rd in g  i n c o r p o r a t i o n  o f  t h e  F i r s t  Amendment by t h e  
Fourteen th ,  R ut ledge  had no doubts .  He made h i s  view c l e a r  
i n  d i s c u s s in g  J a c k s o n 's  conce rns  on t h i s  i s s u e :
I  t h i n k  t h a t  when we t o o k  t h e  s t e p  o f  s a y i n g  t h a t  
freedom of r e l i g i o n  was imposed upon t h e  s t a t e s  by 
t h e  F i r s t  Amendment t h r o u g h  t h e  e f f e c t  of  t h e  
F o u r t e e n t h ,  we n e c e s s a r i l y  to o k  a t  t h e  same t i m e  
t h e  s t e p  of  s a y i n g  t h a t  t h e  e s t a b l i s h m e n t  o f
96
Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.
r e l i g i o n  was p r o h i b i t e d  so  f a r  a s  t h e  s t a t e s  a r e  
concerned by th e  same process.^**
R u t l e d g e  c o n c l u d e d  by c o n s i d e r i n g  t h e  p o s s i b l e  
c o n s e q u e n c e s  sh o u ld  t h e  New J e r s e y  l e g i s l a t i o n  be u p h e ld .  
The i n e v i t a b l e  r e s u l t ,  i n  h i s  mind, would be the  p o l i t i c i z i n g  
of  t h e  c h u r c h e s .  I n  h i s  w o rd s ,  " I t  w o u ld  mean t h a t  each  
r e l i g i o u s  g roup  w ou ld  becerae z e a l o u s  t o  p r e s e n t  t o  t h e  
l e g i s l a t u r e  i t s  c o m p e t in g  demands w i t h  o t h e r  g ro u p s  f o r  
s u p p o r t . "  As r e l i g i o u s  l o b b y i s t s  p r e s s e d  t h e i r  dem ands,  
t h e r e  c o u l d  be "no o t h e r  c o n s e q u e n c e  t h a n  t o  e m b r o i l  t h e  
l e g i s l a t u r e s ,  t h e i r  c o m m i t t e e s ,  c a n d i d a t e s  f o r  o f f i c e  and  
o th e r s  i n  r e l i g i o u s  f i g h t s  and t o  drag  t h e  whole p ro c e s s  i n t o  
t h e  p o l i t i c a l  a r e n a , "  t h u s  d e s t r o y i n g  " t h e  p r o c e s s  o f  
s e p a r a t i n g  church and s t a t e .  "^9
T h i s  r e c o r d  o f  t h e  E v e r s o n  c o n f e r e n c e  c o n f i r m s  B r a n t ' s  
g e n e r a l ,  d e s c r i p t i o n  o f  t h e  a p p r o a c h  t a k e n  by R u t l e d g e .  
R u t l e d g e ' s  c e n t r a l  c o n c e r n  l a y  i n  u p h o l d i n g  t h e  F i r s t  
Amendment, and, t h e r e f o r e ,  he began by d e f i n i n g  t h e  meaning 
of  " e s t a b l i s h m e n t "  an d  t h e  p u r p o s e  of  t h e  c o n s t i t u t i o n a l  
p r o h i b i t i o n .  He th e n  m easured  both  t h e  f a c t s  of th e  case  a t  
hand and  t h e  p r e c e d e n t  s e t  i n  C ochran  a g a i n s t  t h e  i n t e n t  o f  
the  a u t h o r s  of the  Amendment and s p e c u la t e d  a l s o  on t h e  lo n g ­
t e r m  e f f e c t s  t h e  l a w  m i g h t  h a v e  i f  i t  w e r e  u p h e l d .  
C o n v i n c e d  t h a t  t h e  New J e r s e y  s t a t u t e  v i o l a t e d  t h e  
E s t a b l i s h m e n t  C la u s e  a n d  t h a t  f a i l u r e  t o  n u l l i f y  i t  w ou ld  
l e a d  t o  i n c r e a s e d  p o l i t i c a l  a c t i v i t y  by t h e  c h u r c h e s ,  
R u t l e d g e  c o n c lu d e d  t h a t  t h e  law  was u n c o n s t i t u t i o n a l .  The
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B i l l  of R igh ts  took unques t ioned  precedence  i n  l i i s  d e c i s io n ­
making p rocess .
The memo a l so  r e v e a l s  t h e  outspoken and i n f l u e n t i a l  r o l e  
I played by F e l ix  F ra n k fu r te r  du r ing  the  co n fe ren ce .  R ut ledge
i
| a g r e e d  w i t h ,  p e r h a p s  e v e n  w as  s w a y e d  b y ,  s e v e r a l  o f
F r a n k f u r t e r ' s  a r g u m e n t s ,  i n c l u d i n g  h i s  a l l e g a t i o n s  of  t h e
| C a t h o l i c  C h u rch 's  e f f o r t s  t o  s e c u r e  p u b l i c  f u n d s  t o  s u p p o r t
the  p a ro c h ia l  school system.
D e s p i t e  R u t l e d g e ' s  c o n v i c t i o n  t h a t  F r a n k f u r t h e r  was
c o r r e c t  i n  h i s  c h a r g e s  a g a i n s t  t h e  C a t h o l i c  Church ,  he d i d
n o t  b e l i e v e  t h a t  Church s h o u ld  be s i n g l e d  o u t  by t h e  C o u r t
i n  t h e  Everson opin ion .  He ex p la in e d :
My own e f f o r t  . . . was t o  k e e p  t h e  p r o b l e m
e n t i r e l y  f r e e  f rom  s e c t a r i a n i s m  o f  any s o r t .  I t  
was f o r  t h a t  r e a s o n  t h a t  I  d i d  n o t  w r i t e  i n  t h e  
v iew  o f  J a c k s o n ' s  o p i n i o n .  I  w a n te d  my t r e a t m e n t  
and t h e  exp ress ion  of my views t o  be a p p l i c a b l e  to  
a l l  s e c t s  a l ik e .  I am f u l l y  convinced,  n o t  only  a s  
a  r e s u l t  of t h e  work we d i d  on t h e  o p i n i o n  b u t  a l s o  
f rom  t h e  v o lu m in o u s  m a i l  w h ich  we h a v e  r e c e i v e d  
c o n c e r n i n g  i t  s i n c e  i t  w en t  down, t h a t  t h e  l e s s  
i n t e r v e n t i o n  we h a v e  i n  r e l i g i o n  by t h e  s t a t e  and 
by th e  church i n  p o l i t i c a l  a f f a i r s ,  t h e  b e t t e r  o f f  
we w i l l  be .  T h a t  i n c l u d e s  my f r i e n d s  i n  t h e  
C a th o l i c  a s  w e l l  as  a l l  o th e r  chu rches .  100
I n  o t h e r  c o r r e s p o n d e n c e ,  t h e  J u s t i c e  l i n k e d  h i s  use  o f
h i s t o r y  t o  h i s  d e s i r e  t o  a p p e a r  n e u t r a l .  "I  f e e l  p r e t t y
s t ro n g ly  abou t  th e  Everson ca se ,"  he a d m i t t e d ,  "but t r i e d  t o
keep  t h e  to n e  of w h a t  I had  t o  say m o d e ra te  and  a l s o  t o  a v o i d
p o i n t i n g  w ha t  I had t o  say  i n  t h e  d i r e c t i o n  of  any  s p e c i f i c
s e c t .  The V i r g i n i a  h i s t o r y  was a d m i r a b l e  f o r  t h e  l a t t e r
p u r p o s e . "101
A major  p o r t io n  of R u t led g e 's  d e c i s i o n  i s  devoted  t o  t h e  
h i s t o r i c a l  background of th e  F i r s t  Amendment, beg inn ing  w i th
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j the passage of the V ir g in ia  B i l l  for E sta b lish in g  R e l ig io u s
Freedom. Where Black had focused  more on the ro le  played by
i
| Thomas J e f f e r s o n  in  a c h ie v in g  a s e p a r a t io n  o f  church and
I s t a te  in  V irg in ia , Rutledge concentrated  on th a t  of Madison.
As R utledge p o in te d  o u t ,  "Madison's l i f e ,  th o u g h t, and 
sponsorsh ip"  was th e  c e n t r a l  l i n k  betw een  th e  V ir g in ia  
s tru g g le  fo r  r e l ig io u s  l ib e r t y  and th e  adoption  of a fed era l  
amendment. - 0 2  I t  sh o u ld  a l s o  be n o te d , how ever, t h a t  th e  
J u s t ic e 's  lon g-tim e fr ie n d , Irving Brant, had j u s t  completed  
the volume of Madison's biography th a t  d e a lt  w ith  h i s  r o le  in  
s e c u r i n g  p a s s a g e  o f  t h e  V i r g i n i a  b i l l .  R u t l e d g e ' s  
ap preciation  for Iiadison may w e ll  have been heightened due to  
h i s  f r i e n d s h ip  w ith  I r v in g  B rant, but h i s  knowledge o f  th e  
V ir g in ia  s t r u g g le  and t h e  su b seq uent a d o p t io n  o f  th e  F ir s t  
Amendment was not s o le ly  dependent on Brant's work. * 03
The J u s t i c e ' s  f i l e s  in c lu d e  numerous n o t a t io n s  from  
reference works as w e l l  as correspondence th a t  in d ic a te  the  
depth and breadth of h i s  r e s e a r c h .  In a d d i t io n  t o  B r a n t's  
m u lt i-v o lu m e  biogjraphy of Madison, R utledge  c o n s u l t e d  
M adison's own w r i t i n g s ,  Saul K. Padover's b iography of  
J e f f e r s o n ,  Paul L e ic e s t e r  Ford's c o l l e c t i o n  o f  J e f f e r s o n ' s  
w r i t i n g s ,  W ash ington 's  p a p e rs ,  Benjam in P e r le y  P oore 's  
C o n stitu t io n s , H. J. Eckenroke's c l a s s i c  study of Separation  
o f  Church and S ta t e  in  V i r g i n i a , a s  w e l l  a s  V. T. Thayer's  
R e l ig io n  in  P u b lic  E d u ca tio n . 1 0 4  The r e l a t i v e  v a lu e  o f
th e s e  so u r c e s  i s  d i s c u s s e d  i n  a l e t t e r  he w ro te  t o  I r v in g  
D ill ia r d :
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We d i s c o v e r e d  Thayer  o n ly  a day or  two b e f o r e  
the  con fe rence  a t  which i t  was d e c id e d  to  send th e  
c a s e  down. I w a n t e d  t o  co b a c k  a n d  i n s e r t  
c i t a t i o n s  t o  t h e  book i n  s e v e r a l  o f  t h e  f o o t n o t e s  
b u t  d e c i d e d  a g a i n s t  t h i s ,  s i n c e  i t  w ou ld  h a v e  
r e q u i r e d  a n o t h e r  w eek  on a c c o u n t  o f  p r i n t i n g  
d i f f i c u l t i e s .  Had I  known a b o u t  t h e  book a t  t h e  
s t a r t  i t  would have saved me l o t s  o f  t r o u b le .  This 
l i t t l e  volume and Eckenrode, about  t h e  same s i z e  but 
much more d e t a i l e d  on t h i s  h i s t o r y ,  w e re  t h e  two 
most v a l u a b l e  th in g s  I  ran  i n t o . 105
W h i le  R u t l e d g e ' s  r e l i a n c e  on h i s t o r y  i s  i m p o r t a n t  i n  
u n d e r s t a n d i n g  h i s  a p p r o a c h  t o  t h e  d e c i s i o n - m a k i n g  p r o c e s s ,  
t h e  s u b s t a n c e  of h i s  d i s c u s s i o n  of t h e  h i s t o r y  i s  even  m ore  
s i g n i f i c a n t .  The wording of t h e  s t a t e  and f e d e r a l  documents, 
Rutledge contended, a s  w e l l  a s  the  d e b a te s  su r ro u n d in g  t h e i r  
a d o p t i o n  made c l e a r  t h e  i n t e n t  " to  c r e a t e  a c o m p le t e  and  
permanent s e p a r a t i o n  of th e  sp h e re s  of r e l i g i o u s  a c t i v i t y  and 
c i v i l  a u t h o r i t y  by com prehensive ly  f o r b id d i n g  every form of 
p u b l i c  a i d  o r  s u p p o r t  f o r  r e l i g i o n . "106 i n s i s t i n g  t h a t
"Madison c o u l d  n o t  have  c o n f u s e d  ' c h u r c h  a n d  ' r e l i g i o n , '  o r  
'an e s t a b l i s h e d  church '  and 'an  e s t a b l i s h m e n t  of r e l i g i o n , ' "  
he c o n c lu d e d :  " th e  Amendment 's  p u r p o s e  w as  n o t  t o  s t r i k e  
m e re ly  a t  a n  o f f i c i a l  e s t a b l i s h m e n t  o f  a s i n g l e  s e c t ,  c r e e d  
o r  r e l i g i o n ,  o u t l a w i n g  o n ly  a f o r m a l  r e l a t i o n  . . . .  £ I  ] t
was t o  up roo t  a l l  such r e l a t i o n s h i p s . " 107 The w r i t i n g s  o f  
both Madison and J e f f e r s o n ,  he s t a t e d ,  p rov ided  " i r r e f u t a b l e  
c o n f i r m a t io n  of  th e  Amendment's sweeping  c o n t e n t . " 108
The e f f o r t s  t o  s e p a r a t e  c h u rc h  a n d  s t a t e  i n  c o l o n i a l  
V i r g i n i a  came t o  a c l im ax ,  s i g n i f i c a n t l y ,  i n  t h e  s t r u g g l e  to  
p a s s  t h e  A s s e s s m e n t  B i l l .  S u p p o r t e d  by P a t r i c k  Henry ,  t h i s  
law  gave  each  t a x p a y e r  t h e  p r i v i l e g e  of  e i t h e r  d e s i g n a t i n g  
which church should  r e c e i v e  h i s  sh a re  of t h e  t a x  o r  a l lo w in g
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i t  to  be a p p l i e d  t o  p io u s  u s e s .  "But w h a t  i s  o f  u t m o s t  
! s i g n i f i c a n c e  h e r e , "  R u t l e d g e  o b s e r v e d ,  " ' i n  i t s  f i n a l  f o rmi1
! t h e  b i l l  l e f t  t h e  t a x p a y e r  t h e  o p t i o n  o f  g i v i n g  h i s  t a x  t o  
e d u c a t i o n . ' “10-
R u t le d g e  drew a d i r e c t  p a r a l l e l  b e tw e e n  t h e  e a r l y  
s t r u g g l e  i n  V i r g i n i a  and  t h e  c a s e  b e f o r e  t h e  C o u r t .  The 
o b j e c t i o n s  r a i s e d  by M a d i s o n  i n  h i s  " M e m o r i a l  an d  
Remonstrance" were p r e c i s e l y  th e  o b j e c t i o n s  Rutledge b e l i e v e d  
should be r a i s e d  a g a i n s t  t h e  New J e r s e y  s t a t u t e .
As t h e  R e m o n s t r a n c e  d i s c l o s e d  t h r o u g h o u t ,  
I la d is o n  o p p o se d  e v e ry  form and d e g r e e  of o f f i c i a l  
r e l a t i o n  between r e l i g i o n  and c i v i l  a u t h o r i t y .  For 
him r e l i g i o n  was a w ho l ly  p r i v a t e  m a t t e r  beyond t h e  
s c o p e  of c i v i l  power e i t h e r  t o  r e s t r a i n  o r  t o  
s u p p o r t .  D e n i a l  o r  a b r i d g e m e n t  o f  r e l i g i o u s  
f r e e d o m  was a v i o l a t i o n  o f  t h e  r i g h t s  b o th  of 
consc ience  and of  n a t u r a l  e q u a l i t y . 110
The r e f e r e n c e  t o  r i g h t s  of  c o n s c i e n c e  an d  n a t u r a l  e q u a l i t y
rem in d s  us a g a i n  of  R u t l e d g e ' s  b e l i e f  i n  n a t u r a l  r i g h t s  an d
h i s  com m itm ent  t o  p r o t e c t  them ,  a f a c t  w h ich  e x p l a i n s  t h e
s t ro n g  p h i lo s o p h ic  appea l  of Madison.
Making s p e c i f i c  r e f e r e n c e s  t o  t h e  " R e m o n s t r a n c e , "
Rutledge co n t in u ed :
I n  n o  p h a s e  w a s  h e  [ t l a d i s o n ]  m o r e  
u n r e l e n t i n g l y  a b s o l u t e  t h a n  i n  o p p o s i n g  s t a t e  
s u p p o r t  or  a i d  by t a x a t i o n .  Not even " th r e e  pence" 
c o n t r i b u t i o n  w a s  t h u s  t o  be e x a c t e d  f r o m  a n y  
c i t i z e n  f o r  such  a p u r p o s e .  . . . Not t h e  am ount  
b u t  " th e  p r i n c i p l e  o f  a s s e s s m e n t  w as  w rong ."  And 
t h e  p r i n c i p l e  w a s  a s  much t o  p r e v e n t  " t h e  
i n t e r f e r e n c e  o f  law  i n  r e l i g i o n "  a s  t o  r e s t r a i n  
r e l i g i o u s  i n t e r v e n t i o n  i n  p o l i t i c a l  m a t t e r s . 111
Again, th e  p a r a l l e l s  between t h e  V i r g i n i a  s i t u a t i o n  and  t h a t
p r e s e n t e d  i n  E v e r so n  made c l e a r  t o  R u t l e d g e  t h e  n eed  f o r  a
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s i m i l a r  r e f u s a l  to  al lcv; even a modest g e s tu r e  of a s s i s t a n c e
to  c h u r c h - r e l a t e d  sch o o ls .
Addressing th e  case a t  hand, Rutledge based h i s  o p in io n
| on the  p r i n c i p l e s  l a i d  down by J e f f e r s o n  and r iaaison.
i  Under t h e  t e s t  t h e y  f ra m e d  i t  c a n n o t  be s a i d  t h a t
! t h e  c o s t  of t r a n s p o r t a t i o n  i s  no p a r t  of t h e  c o s t
! of educa t ion  or of th e  r e l i g i o u s  i n s t r u c t i o n  given.
T h a t  i t  i s  a s u b s t a n t i a l  an d  n e c e s s a r y  e l e m e n t  i s  
shown most p l a i n l y  by th e  c o n t in u in g  and i n c r e a s in g  
demand f o r  t h e  s t a t e  t o  a s sum e  i t .  . . . [TJhe v e r y  
p u r p o s e  of t h e  s t a t e ' s  c o n t r i b u t i o n  i s  t o  d e f r a y  
the  c o s t  of conveying the  p u p i l  t o  the  p la ce  where 
he w i l l  r e c e i v e  n o t  s im p ly  s e c u l a r ,  b u t  a l s o  and  
p r im a r i l y  r e l i g i o u s ,  t e a c h in g  and gu idance .  H 2
Having c o n s i d e r e d  th e  p u b l i c  w e l f a r e  a rg u m e n t  used  by t h e
m a jo r i ty ,  he r e i t e r a t e d  t h e  p o s i t i o n  he h e ld  from th e  s t a r t :
"By no d e c l a r a t i o n  t h a t  a g i f t  of p u b l i c  money t o  r e l i g i o u s
uses  w i l l  promote th e  genera l  or i n d iv i d u a l  w e l  f a r e ,  or th e
cause of educa t ion  g e n e ra l ly ,  can l e g i s l a t i v e  bod ies  overcome
th e  Amendment's b a r . " 1^
As he  had done i n  h i s  c o n f e r e n c e  memo, R u t l e d g e  w arn ed
of t h e  d a n g e r s  of p u b l i c  money b e i n g  used  f o r  r e l i g i o u s
p u r p o s e s . I I 4 The only way t o  p r e s e rv e  r e l i g i o u s  l i b e r t y ,  he
b e l iev e d ,w a s  f o r  church and s t a t e  t o  rem ain  s e p a ra te .  W hile
t h i s  may p lace  added burdens on th o se  who wished t o  e x e r c i s e
t h e i r  r e l i g i o u s  f r e e d o m ,  n o t a b l y  t h o s e  who chose  t o  send
t h e i r  c h i ld r e n  to  s e c t a r i a n  sch o o ls ,  " r e l i g i o u s  l i b e r t y  w i th
a g r e a t  p r i c e  must be b o u g h t . " ! ! ^  The f a c t  t h a t  p a r e n t s  of
p a r o c h i a l  s t u d e n t s  pay t a x e s  f o r  p u b l i c  s c h o o l s  a s  w e l l  a s
t h e  c o s t s  o f  r e l i g i o u s  e d u c a t i o n ,  he e m p h a s iz e d ,  i s  n o t
" d i s c r i m i n a t i o n  i n  t h e  l e g a l  s e n s e . "116 R espond ing  t o
B lack 's  p o s i t i o n  on government n e u t r a l i t y ,  Rutledge added:
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[ I ] t  does n o t  make th e  s t a t e  u n n eu t ra l  to  w i th h o ld  
w h a t  t h e  C o n s t i t u t i o n  f o r b i d s  i t  t o  g iv e .  On t h e  
c o n t r a r y  i t  i s  o n ly  by o b s e r v i n g  t h e  p r o h i b i t i o n  
r i g i d l y  t h a t  the  s t a t e  can m a in t a in  i t s  n e u t r a l i t y  
an d  a v o i d  p a r t i s a n s h i p  i n  t h e  d i s s e n s i o n s  
i n e v i t a b l e  when s e c t  opposes s e c t  over demands fo r  
p u b l i c  moneys t o  f u r t h e r  r e l i g i o u s  e d u c a t i o n ,  
t e a c h i n g  o r  t r a i n i n g  i n  an y  f o r m  o r  d e g r e e ,  
d i r e c t l y  or  i n d i r e c t l y .  • • . [ I ] f  t h e  p r e s e n t  
s t a t u t e  and  i t s  a p p l i c a t i o n  w e re  shown t o  a p p l y  
e q u a l ly  to  a l l  r e l i g i o u s  s c h o o ls  of  whatever  f a i t h ,  
y e t  i n  t h e  l i g h t  of ou r  t r a d i t i o n  i t  c o u l d  n o t  
s t a n d .  . . . The C o n s t i t u t i o n  r e q u i r e s ,  n o t  
c o m p re h e n s iv e  i d e n t i f i c a t i o n  of  t h e  s t a t e  w i t h  
r e l i g i o n ,  but complete s e p a r a t i o n .
Com m itted  t o  t h e  p r e s e r v a t i o n  of  n a t u r a l  r i g h t s  and  
convinced t h a t  m a in ta in in g  an a b s o l u t e  s e p a r a t i o n  of church 
and  s t a t e  was e s s e n t i a l  t o  a s s u r i n g  t h o s e  r i g h t s ,  R u t l e d g e  
c o n s t r u c t e d  h i s  d i s s e n t i n g  o p i n i o n  a ro u n d  t h e  i d e a s  o f  
Iladison and J e f f e r s o n  and t h e i r  e f f o r t s  to  s e c u re  r e l i g i o u s  
l i b e r t y  i n  t h e  e i g h t e e n t h  c e n t u r y .  L ik e  t h e  F o u n d i n g  
F a th e rs ,  Rutledge b e l ie v e d  i n  n a t u r a l  r i g h t s  and, l i k e  them, 
he  p e r c e i v e d  t h e  t h r e a t  t o  i n d i v i d u a l  f reedom  i f  m e a s u r e s  
were  n o t  t a k e n  t o  s e p a r a t e  t h e  r e l i g i o u s  a n d  p o l i t i c a l  
s p h e r e s .  The p a r a l l e l s  i n  t h o u g h t  and  i n  c i r c u m s t a n c e  
j u s t i f i e d  R u t l e d g e ' s  r e l i a n c e  on h i s t o r y  i n  h i s  E v e rso n  
opin ion.  But t h e  use of h i s t o r y ,  a s  he  h im s e l f  a d m i t t e d ,  was 
a l s o  v a l u a b le  i n  t h a t  i t  a l low ed  him t o  ex p res s  d e e p l y - f e l t  
c o n c e r n s  w i t h o u t  p o i n t i n g  a f i n g e r  a t  t h e  C a t h o l i c  Church .  
The r e s u l t  was an o p in io n  t h a t  d id ,  i n  f a c t ,  d ea l  w i th  broad 
p r i n c i p l e s ,  and i t  i s  f o r  t h i s  rea so n  t h a t  h i s  d i s s e n t ,  and 
n o t  t h a t  o f  J a c k s o n ,  became a p r e c e d e n t  f o r  t h o s e  who l a t e r  
wished t o  o v e r tu r n  t h e  Everson r u l i n g .
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IV .
F e l i x  F r a n k f u r t e r  once o b s e r v e d  t h a t  Suprem e C o u r t  
o p i n i o n s  w e re  n o t  t h e  " o b v io u s  map t o  t h e  m ind  o f  t h e  
J u s t i c e s "  because  o p in io n s  a r e  th e  w r i t i n g s  o f  t h e  Court  a s  a  
w ho le  -  " s y m p h o n ie s ,  n o t  s o l o s . " 118 I n  t h e  t h r e e  Eve_rson
o p in io n s  w r i t t e n  by Black ,  Jackson ,  and  R u t ledge ,  we have an  
e x c e l l e n t  p i c t u r e  of t h e  i n d iv i d u a l  v iew s  and in te r c h a n g e s  of  
t h e  J u s t i c e s .  R u t l e d g e ' s  o p i n i o n ,  f o r  e x a m p le ,  a d d r e s s e s  
s p e c i f i c  p o i n t s  and a rgum ents  made i n  t h e  m a j o r i t y  op in ion .
The i n f l u e n c e  of  o t h e r  v i e w p o i n t s  becomes even  more 
ap p a ren t  when one examines e a r l y  d r a f t s  and n o te s  t h e  changes 
made i n  r e s p o n s e  t o  t h e  c h a l l e n g e s  of  d i s s e n t i n g  b r e t h r e n .  
Conference memos and p r i v a t e  co r respondence  prov ide  f u r t h e r  
and f r e q u e n t l y  more c o n c r e t e  e v i d e n c e  of t h e  c o o p e r a t i v e  
n a t u r e  o f  t h e  d e c i s i o n - m a k i n g  p r o c e s s .  R e c o g n i z i n g ,  
t h e r e f o r e ,  t h a t  t h e  su p rem e  C o u r t ' s  d e c i s i o n  i n  E v e rso n  was 
the  r e s p o n s i b i l i t y  of n ine  men and n o t  j u s t  of th e  t h r e e  who 
u l t i m a t e l y  p u b l i s h e d  o p in io n s ,  we must now co n s id e r  th e  r o l e s  
of th e  rem a in in g  J u s t i c e s .
As i n d i c a t e d  i n  R u t l e d g e ' s  c o n f e r e n c e  memo, J u s t i c e  
F r a n k f u r t e r  was ou tspoken  and i n f l u e n t i a l  i n  opposing  th e  New 
J e r s e y  s t a t u t e .  He p ro n o u n c e d  h i s  i d e a s  on t h e  m ean in g  an d  
i n t e n t  of th e  E s ta b l i s h m e n t  Clause ,  i n s i s t i n g  t h a t  no amount 
o f  a i d  c o u l d  be a l l o w e d  w i t h o u t  v i o l a t i n g  t h e  F i r s t  
Amendment. I n  a d d i t i o n  he  a c c u s e d  t h e  C a t h o l i c  Church o f  
p u r s u i n g  a w i d e s p r e a d  and  " a g g r e s s i v e "  p ro g ram  t o  s e c u r e  
p u b l i c  monies  f o r  i t s  r e l i g i o u s  s c h o o l s .H 9
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An i n d e f a t i g a b l e  p r o s e l y t i s e r ,  F r a n k f u r t e r  e n d e a v o r e d
i
| b o t h  d u r i n g  a n d  a f t e r  t h e  c o n f e r e n c e  t o  c o n v i n c e  h i s
| c o l l e a g u e s  o f  t h e  s e r i o u s  c o n s e q u e n c e s  w e r e  t h e  New J e r s e yI
s t a t u t e  u p h e ld .  120 H is  a r g u m e n t s  d u r i n g  t h e  c o n f e r e n c e
j
"won over  b o th  J a c k s o n  an d  B u r to n ,  who o r i g i n a l l y  had been
: C
w i t h  B l a c k , "  and  t h e y  met w i t h  u n q u a l i f i e d  a p p r o v a l  from
Rutledge h i m s e l f . 121 His most i n s i s t e n t  and p e r s i s t e n t
e f f o r t s  w e r e ,  h o w ev e r ,  d i r e c t e d  a g a i n s t  F rank  Murphy, even
though  Murphy, t h e  o n ly  C a t h o l i c  on t h e  C o u r t ,  was p r o b a b l y
t h e  l e a s t  l i k e l y  member t o  be p e r s u a d e d  by F r a n k f u r t e r ' s
warnings of  a C a th o l i c  Church scheme t o  o b t a in  p u b l i c  monies.
The i n t e n s i t y  of  F r a n k f u r t e r ' s  c a m p a ig n ,  i f  i t  had  any
e f f e c t ,  p robably  s t r e n g th e n e d  Murphy's i n i t i a l  d e c i s io n ,  f o r
he had  come t o  r e g a r d  t h e  f o r m e r ' s  p r o f e s s i o n a l  h a b i t s ,
n o t a b l y  h i s  l e c t u r i n g  on  t h e  m e r i t s  a n d  v i r t u e s  o f  a
p a r t i c u l a r  p o s i t i o n ,  a s  t i r e s o m e  and t a n g e n t i a l . " 122
Yet Murphy was a s t r o n g  l i b e r a l  who, l i k e  R u t l e d g e ,
espoused a n a t u r a l  r i g h t s  ph i lo sophy ,  and Murphy's o p in io n s
i n  e a r l i e r  c h u r c h - s t a t e  c a s e s  p o i n t e d  i n  t h e  d i r e c t i o n  of
o v e r t u r n i n g  t h e  New J e r s e y  law .  D i s s e n t i n g  i n  J  ones  v*
O pe l ika . (1942) he w ro te :
L i b e r t y  of  c o n s c i e n c e  i s  t o o  f u l l  o f  m e an in g  f o r  
t h e  i n d i v i d u a l s  i n  t h i s  N a t i o n  t o  p e r m i t  t a x a t i o n  
t o  p r o h i b i t  o r  s u b s t a n t i a l l y  i m p a i r  t h e  s p r e a d  of  
r e l i g i o u s  id e a s ,  even though they  a r e  c o n t r o v e r s i a l  
and  ru n  c o u n t e r  t o  t h e  e s t a b l i s h e d  n o t i o n s  o f  a 
com m unity .  I f  t h i s  C o u r t  i s  t o  e r r  i n  e v a l u a t i n g  
c l a i m s  t h a t  f r e e d o m  of  s p e e c h ,  f re ed o m  of  t h e  
p r e s s ,  a n d  f re e d o m  of  r e l i g i o n  h av e  been  in v a d e d ,  
f a r  b e t t e r  t h a t  i t  e r r  i n  be ing  over  p r o t e c t i v e  of 
th e s e  p re c io u s  r i g h t s . 121
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A y e a r  l a t e r  i n  W est V i r g i n i a  v. B a r n e t t e , a c a s e  i n  w h ich
j  F r a n k f u r t e r  was t h e  s o l e  d i s s e n t e r ,  Murphy a g a i n  e x p r e s s e d
j
h i s  op in io n  t h a t  th e  Court  has  an o v e r r i d i n g  r e s p o n s i b i l i t y  
to  p r o t e c t  n a tu r a l  r i g h t s .
. . . { ? ] h e r e  i s  b e f o r e  us t h e  r i g h t  of  f reed o m  to  
b e l i e v e ,  f reed o m  t o  w o r s h i p  o n e ' s  Maker a c c o r d i n g  
t o  t h e  d i c t a t e s  o f  one 's  consc ience ,  a r i g h t  which 
the  C o n s t i t u t i o n  s p e c i f i c a l l y  s h e l t e r s .  R e f l e c t io n  
h a s  c o n v in c e d  me t h a t  a s  a  j u d g e  I  h a v e  no l o f t i e r  
d u t y  a n d  r e s p o n s i b i l i t y  t h a n  t o  u p h o l d  t h a t  
s p i r i t u a l  freedom to  i t s  f a r t h e s t  r e a c h e s . *24
F r a n k f u r t e r  a i m e d  t o  c o n v i n c e  M urphy  by i m p l y i n g
t h a t  d e f e a t  o f  t h e  r e im b u r s e m e n t  law  w ou ld  be i n  t h e  b e s t
i n t e r e s t s  of  t h e  C a t h o l i c  Church.  A p p ro v a l  of t h e  m e asu re
would ,  F r a n k f u r t e r  w a rn ed ,  r e s u l t  i n  s h o r t - t e r m  g a i n s  and
w o u ld  i n e v i t a b l y  be  v i e w e d ,  i n  so  f a r  a s  I-Iurphy was
concerned, as  a p a r t i s a n  v o te .
You h a v e  some f a l s e  f r i e n d s  -  t h o s e  who 
f l a t t e r  you and p lay  on you f o r  t h e i r  purposes ,  not 
fo r  your good. What f o l l o w s  i s  w r i t t e n  by one who 
ca re s  f o r  your p la c e  i n  h i s t o r y ,  n o t  i n  tomorrow's 
columns, as  l a s t i n g  a s  y e s t e r d a y ' s  snow. . . .
The s h o r t  of i t  i s  t h a t  you ,  ab o v e  a l l  men, 
s h o u ld  w r i t e  a l o n g  t h e  l i n e s  -  I do n o t  say w i th  
t h e  p h r a s i n g  -  o f  B ob 's  [ J a c k s o n ' s ]  o p i n i o n  i n  
E v e r s o n . I know w h a t  y o u  t h i n k  o f  t h e  g r e a t  
American d o c t r in e  of Church and S t a t e  -  I  a l so  know 
w h a t  t h e  w i s e s t  men o f  t h e  Church ,  l i k e  C a r d i n a l  
G ibbons  t h o u g h t  a b o u t  i t .  You h av e  a ch an ce  t o  do 
f o r  y o u r  c o u n t r y  and  y o u r  Church such  a s  n ev e r  come 
to  you b e fo re  -  and may never ag a in .  The th in g s  we 
most r e g r e t  -  a t  l e a s t  such i s  my expe r ience  -  a re  
t h e  o p p o r t u n i t i e s  m i s s e d .  F o r  t h e  s a k e  of  
h i s t o r y ,  f o r  t h e  sake  of  y o u r  i n n e r  p e a c e ,  d o n ' t  
m is s .  No one knows b e t t e r  t h a n  you  w h a t  E v e rso n  i s  
abou t .  T e l l  t h e  w orld  -  and shame th e  d e v i l .
Anyhow -  t h i s  comes t o  you from one who w r i t e s  
because t h e  t r u t h  w i t h i n  him i s  i n s i s t e n t . 125
Murphy was n o t  p e r s u a d e d ,  y e t  h i s  v o t e  t o  u p h o ld  t h e
t r a n s p o r t a t i o n  s t a t u t e  was n o t ,  acco rd ing  t o  o th e r  o b se rv e rs ,
taken  from a pe rso n a l  d e s i r e  t o  s u p p o r t  th e  C a th o l ic  Church.
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Murphy was a c u te l y  aware t h a t  h i s  a c t i o n s  on t h e  Court  would 
| be j u d g e d  t o  d e t e r m i n e  t h e  i n f l u e n c e  o f  h i s  r e l i g i o n .
| Murphy*s b iog raphe r /  J .  Woodford Howard/ J r .  concluded:
j
The v e r y  p r o m i n e n c e  o f  r e l i g i o n  i n  h i s  
p h i l o s o p h i c a l  u n i v e r s e  a d d e d  s i g n i f i c a n c e  t o  
M urphy 's  p e r f o r m a n c e .  I t  goes  t o o  f a r  t o  a s s e r t  
t h a t  h i s  j u d i c i a l  b e h a v i o r  w a s  u n a f f e c t e d  by 
r e l i g i o u s  f a i t h .  H ig h ly  s e l f - c o n s c i o u s  a b o u t  
r e l i g i o n ,  f o r  one t h i n g ,  he l e a n e d  o v e r  b ac k w a rd s  
t o  a v o i d  any i m p l i c a t i o n  of " r e p r e s e n t i n g "  h i s  
c h u rch .  T h is  t r a i t ,  th o u g h  common among C a t h o l i c  
o f f i c i a l s  i n  a p r e d o m i n a n t l y  P r o t e s t a n t  c o u n t r y ,  
w a s  p r o b a b l y  e a s i e r  f o r  h i m  b e c a u s e  o f  
a n t i c l e r i c a l i s m  i n  h i s  upb r ing ing .  . . .  Because of 
h i s  a r d e n t l y  J e f f e r s o n i a n  p o l i t i c a l  p h i l o s o p h y ,  
w h ich  was r e i n f o r c e d  by p r a c t i c a l  p e r c e p t i o n s  o f  
w h a t  s e c t a r i a n  d i v e r s i t y  r e q u i r e d  i n  t h e  U n i t e d  
S t a t e s ,  h e  a l s o  e s p o u s e d  t h e  s e p a r a t i o n  p r i n c i p l e  
a s  " e s s e n t i a l "  f o r  t h e  h e a l t h  of  t h e  p o l i t y  and o f  
American C a tho l ic ism  i t s e l f . 12®
In c a s e s  i n v o l v i n g  t h e  F i r s t  Amendment, Howard c o n t e n d s ,
" J u s t i c e  Murphy a d h e re d  t o  t h e  v iew  t h a t  e s t a b l i s h m e n t  a s
w e l l  a s  a b r i d g m e n t  g u a r a n t e e s  s h o u l d  b e  i n t e r p r e t e d
according t o  t h e  p r a c t i c a l  e f f e c t s  on t h e  p r im ary  i n t e r e s t  -
freedom of c o n s c i e n c e . " 12?
T h is  was  t h e  e x p l a n a t i o n  Murphy h i m s e l f  gave  f o r  h i s
vo te  i n  Everson. D esp i te  h i s  d e e p -s e a te d  concerns  abou t  th e
grow ing  i n f l u e n c e  of  t h e  C a t h o l i c  Church  and h i s  t a c i t
r e c o g n i t io n  t h a t  th e  f e a r s  a s s o c i a t e d  w i th  e s t a b l i s h m e n t  were
no t  un founded ,  Murphy f e l t  c o m p e l l e d  t o  v o t e  w i t h  t h e
m a j o r i t y .  H is  o p i n i o n  was n o t ,  h o w e v e r ,  d i v o r c e d  f rom  h i s
C a th o l ic  r o o t s .  As he i n d i c a t e d  i n  a i e t t e r  w r i t t e n  s h o r t l y
a f t e r  Everson came down, h i s  commitment t o  f r e e  e x e r c i s e  was
d i r e c t l y  in f lu e n c e d  by th e  p e r s e c u t i o n  a imed a g a i n s t
C a th o l ic s .
107
Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.
Today my r e l i g i o n  i s  pow erfu l  and I  am a f r a i d  
t o o  r i c h  i n  t h i s  c o u n t r y .  I  know of  t h e  day i n  
A m er ican  h i s t o r y  v/hen c o n v e n t s  w e r e  b u rn e d  an d  
c h u r c h e s  l e v e l e d  t o  t h e  g ro u n d ,  n o t  a l o n e  b e c a u s e  
o f  Romanism b u t  b e c a u s e  t h e  b i g o t s  b e l i e v e d  and  
s t i l l  do t h a t  many of t h e  b e l i e f s  of  t h e  ch u rc h  a r e  
f r a u d s .  I t ' s  a v e r y  d e l i c a t e  s u b j e c t  an d  f o r  my 
own p a r t  I w i l l  s t r u g g l e  t o  be  r i g h t .  I f  I 
want t o  e r r  on t h e  s id e  of freedom of r e l i g i o n . * - "
R e ly in g  on s e l e c t e d  d o c u m e n ts ,  Howard drew t h e  r e a s o n a b l e
co nc lus ion  t h a t  Murphy made h i s  Everson d e c i s i o n  independen t
of h i s  p e rso n a l  r e l i g i o u s  a f f i l i a t i o n .
More r e c e n t  s c h o l a r s h i p  c h a l l e n g e s  t h i s  e a r l i e r
i n t e r p r e t a t i o n  and  a s s e r t s  t h a t  M urphy 's  m o t i v e  i n  h i s
E verson  v o t e  went beyond  s i m p l y  d e s i r i n g  t o  p r o t e c t  t h e
p r i n c i p l e  of  r e l i g i o u s  f r e e d o m .  S id n e y  P i n e ,  a u t h o r  o f  a
t h r e e - v o l u m e  b io g r a p h y  of  t h e  J u s t i c e ,  s t a t e s  t h a t  E v e r s o n
"may h a v e  b e e n  one  o f  t h o s e  r a r e  i n s t a n c e s  v/hen h i s
C a t h o l i c i s m  t i p p e d  t h e  s c a l e s "  i n  h i s  d e c i d i n g  a c a s e . i 2 ^
The evidence c e r t a i n l y  p o i n t s  i n  t h a t  d i r e c t i o n .  For example ,
on 1 March 1947 ,  M a r g u e r i t e  I lu rphy ,  t h e  J u s t i c e ' s  s i s t e r ,
s e n t  a l e t t e r  t o  t h e  p r i n c i p a l  o f  t h e  C a t h o l i c  s c h o o l  h e r
daughter  a t ten d ed .  The l e t t e r  com plained  abou t  t h e  s c h o o l ' s
i n a b i l i t y  t o  f i n d  a p la c e  on th e  schoo l  bus f o r  the  g i r l ,  and
although i t  was s ig n ed  by t h e  m other ,  F ine  concluded i t  was
"almost c e r t a i n l y  typed  i n  J u s t i c e  Murphy's o f f i c e ,  and i t  i s
more than  l i k e l y  t h a t  he was i t s  author."^-2® D i r e c t i n g  t h e
a t t e n t i o n  of t h e  Reverend Mother t o  t h e  r e c e n t  Supreme Court
r u l i n g ,  t h e  l e t t e r  s t a t e d ,  " u n l e s s  £ am m i s t a k e n ,  i t
(Everson! i s  a g r e a t  s t e p  f o rw a r d  f o r  t h o s e  i n  th e  f a i t h  who
d e s i r e  m o ra l  t r a i n i n g  a l o n g  w i t h  e d u c a t i o n  i n  C a t h o l i c
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S c h o o l s . " 131 This  document i n d i c a t e s  t h a t  Murphy reco g n ized  
t h a t  u p h o ld in g  of t h e  b u s in g  la w  w o u ld  n o t  m e r e ly  a s s u r e  
government n e u t r a l i t y ,  a s  B lack  had a rgued ,  bu t  would a f f o r d  
a d i r e c t  b e n e f i t  t o  th e  p a r o c h i a l  s c h o o l s  run by the  C a th o l i c  
Church.
F r a n k f u r t e r  had  no d o u b t s  t h a t  t h i s  w as  t h e  c a s e .
Convinced t h a t  Murphy had ig n o re d  h i s  r e s p o n s i b i l i t i e s  a s  a
J u s t i c e ,  h e  w r o t e  i n  a n o t e  t o  h i s  c o l l e a g u e :
[Your] b io g ra p h e rs  w i l l  have t o  f a c e  t h i s  q u e s t io n :  
w h ic h  i s  t h e  m o r e  c o u r a g e o u s  c h a r a c t e r  -  a 
s e n s i t i v e  h u m a n i ta r i a n  who h a s  t a k e n  the oa th  a s  a. 
j u d g e  w i t h  t h e  r e s u l t i n g  c o n f i n e d  f re ed o m  of  a 
j u d g e  t o  g i v e  e x p r e s s i o n  t o  h i s  own c o m p a s s i o n a t e  
[ n a t u r e ]  a n d  t h e r e f o r e  d o e s  n o t  y i e l d  t o  h i s  
c o m p a ss io n  [ F r a n k f u r t e r ] ,  o r  t h e  same p e r s o n  who 
t h i n k s  h i s  c o m p a s s i o n  i s  t h e  m e a s u r e  o f  LAW 
[Murphy]. 1,132
F r a n k f u r t e r  c o n t i n u e d  h i s  a c c u s a t i o n  i n  a s e p a r a t e  n o t e ,  
w a r n in g  t h a t  t h e  h y p o t h e t i c a l  b i o g r a p h e r  w ou ld  i n e v i t a b l y  
c o n c lu d e  t h a t  Murphy had " f a i l e d  t o  k eep  i n  m ind  t h e  v i t a l  
d o c t r in e  of S e p a ra t io n  of Church and S t a t e ,  more p a r t i c u l a r l y  
i n  t h a t  he  e x e r c i s e d  t h e  com pass iona te  p r i v i l e g e s  of  a p r i e s t  
when i n  f a c t  he  was on ly  a ju d g e ."133
The i n t e r c h a n g e  b e tw een  F r a n k f u r t e r  an d  Murphy i s  
c r i t i c a l  t o  our un d e rs ta n d in g  o f  t h e  dec is io n -m ak in g  p r o c e s s  
i n  Everson. On the  one hand, i t  p ro v id e s  im p o r ta n t  ev idence 
t h a t  Murphy vo ted  t o  uphold t h e  law knowing t h a t  i t  would be __ 
a d v a n ta g e o u s  t o  C a t h o l i c  s c h o o l s ,  i n  s h o r t ,  t h a t  he  C a s t  a  
v o t e  f o r  p r i v i l e g e  r a t h e r  t h a n  n e u t r a l i t y .  On t h e  o t h e r  
h a n d ,  i t  a l s o  a f f o r d s  c o n c r e t e  p r o o f  of F r a n k f u r t e r ' s  
r e p u t a t i o n  f o r  lo b b y in g  w h i le  on t h e  C our t .
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F ra n k fu r ter 's  e f f o r t s  r a i s e  th e  q u e s t i o n  of  why he 
i  devoted so much energy and a t t e n t io n  to  t h i s  part icu lar  case.
j
The answer l i e s  l a r g e l y  in  t h e  J u s t i c e ' s  unders tand ing  of th e  
F i r s t  Amendment a s  a  p r o v i s i o n  f o r  a s s u r i n g  a s e c u l a r  
s t a t e . 134 This p a r t i c u l a r  e lement i n  F r a n k f u r t e r ' s  t h in k i n g  
i s  the  key to  r e c o n c i l i n g  h i s  adamant o p p o s i t i o n  t o  a n y th in g  
a p p r o a c h in g  e s t a b l i s h m e n t  w i t h  h i s  e a r l i e r  o p i n i o n s  i n  t h e  
f l a g  s a l u t e  c a s e s  i n  w h ich  he s u b o r d i n a t e d  f r e e  e x e r c i s e  of 
r e l i g i o n  t o  p a t r i o t i c  p r a c t i c e s  and t o  t h e  s t a t e ' s  i n t e r e s t .
I n  I l i n e r s v i l l e  v. G o b i t i s . (1940) t h e  J e h o v a h ' s  W i t n e s s e s  
c o n t e s t e d  a s t a t e  law r e q u i r i n g  p u b l i c  s c h o o l  c h i l d r e n  t o  
pledge a l l e g i a n c e  to  th e  f l a g  and the  coun try .  F r a n k f u r t e r ' s  
m a j o r i t y  o p i n i o n ,  s p e a k i n g  f o r  a l l  b u t  J u s t i c e  S t o n e ,  
contended t h a t  " [ c j o n s c i e n t io u s  s c r u p l e s  have no t ,  i n  th e  
c o u r s e  o f  t h e  l o n g  s t r u g g l e  f o r  r e l i g i o u s  t o l e r a t i o n ,  
r e l i e v e d  t h e  in d iv i d u a l  from obed ience  t o  a g ene ra l  law no t  
aimed a t  th e  promotion o r  r e s t r i c t i o n  of  r e l i g i o u s  b e l i e f s . ” 
C o n s e q u e n t ly ,  s a i d  F r a n k f u r t e r ,  " t h e  mere p o s s e s s i o n  o f  
r e l i g i o u s  c o n v ic t io n s  which c o n t r a d i c t  t h e  r e l e v a n t  concerns  
of a p o l i t i c a l  s o c i e ty  does n o t  r e l i e v e  th e  c i t i z e n  from th e  
d ischarge  of p o l i t i c a l  r e s p o n s i b i l i t i e s . " 133
F r a n k f u r t e r  d e f e n d e d  h i s  o p i n i o n  i n  t h i s  c a s e  and  i n  
West V i r g i n i a  v. B a r n e t t e  (1943) on t h e  g ro u n d s  o f  j u d i c i a l  
r e s t r a i n t . 136 I n  B a r n e t t e  F r a n k f u r t e r  s t o o d  a l o n e ,  y e t  
h i s  l e n g t h y  d i s s e n t  r e i t e r a t e d  t h e  two p o i n t s  t h a t  had been  
fundamental  t o  h i s  e a r l i e r  o p in io n :  j u d i c i a l  r e s t r a i n t  and
t h e  p r i m a c y  o f  s e c u l a r  i n t e r e s t s .  " T h a t  w h i c h  t o  t h e  
m a jo r i ty  may seem e s s e n t i a l  f o r  t h e  w e l f a r e  of t h e  s t a t e  may
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o f f e n d  t h e  c o n s c i e n c e  o f  t h e  m i n o r i t y , "  h e  c o n c e d e d .  
However, he  reasoned,
so l o n g  a s  no i n r o a d s  a r e  made upon t h e  a c t u a l  
e x e r c i s e  of r e l i g i o n  by t h e  m i n o r i t y ,  t o  deny t h e  
p o l i t i c a l  power of  t h e  m a j o r i t y  t o  e n a c t  l a w s  
concerned w ith  a c i v i l  m a t t e r ,  s im ply  because they 
may o f f e n d  t h e  c o n s c i e n c e s  o f  a m i n o r i t y ,  r e a l l y  
means t h a t  the  c o n s c ie n c e s  of  t h e  m in o r i t y  a r e  more 
s ac red  and more e n s h r in e d  i n  t h e  C o n s t i t u t i o n  th a n  
t h e  consc iences  o f  a m a j o r i t y . " 137
El s e w h e r e  i n  t h e  o p i n i o n  F r a n k f u r t e r  o f f e r e d  h i s
i n t e r p r e t a t i o n  of th e  F i r s t  Amendment:
The  e s s e n c e  o f  t h e  r e l i g i o u s  f r e e d o m  
g u a r a n t e e d  by our  C o n s t i t u t i o n  i s  . . . t h i s :  no
r e l i g i o n  s h a l l  e i t h e r  r e c e i v e  t h e  s t a t e ' s  s u p p o r t  
o r  i n c u r  i t s  h o s t i l i t y .  R e l i g i o n  i s  o u t s i d e  t h e  
s p h e r e  of p o l i t i c a l  g o v e rn m e n t .  T h i s  does  n o t  
m e a n  t h a t  a l l  m a t t e r s  o n  w h i c h  r e l i g i o u s  
o r g a n i s a t i o n s  o r  b e l i e f s  may pronounce a r e  o u t s i d e  
the  sphe re  of government.  Here t h i s  so, i n s t e a d  of 
the  s e p a r a t i o n  of the  church  and s t a t e ,  t h e r e  would 
be su b o rd in a t io n  of th e  s t a t e  on any m a t te r  deemed 
w i t h i n  the  so v e re ig n ty  of t h e  r e l i g i o u s  consc ience .
. . . The v a l i d i t y  o f  s e c u l a r  l a v / s  c a n n o t  be 
m e a s u r e d  by t h e i r  c o n f o r m i t y  t o  r e l i g i o u s  
d o c t r i n e s .  I t  i s  o n l y  i n  a t h e o c r a t i c  s t a t e  t h a t  
e c c l e s i a s t i c a l  d o c t r i n e s  m e a s u r e  l e g a l  r i g h t  o r  
v/rong.138
For F r a n k f u r t e r ,  t h e  s t a t u t e  had  a v a l i d  s e c u l a r  i n t e n t  -  
e n c o u r a g i n g  p a t r i o t i s m  an d  p r o t e c t i n g  t h e  s t a t e  f rom  t h e  
i n t r u s i o n  of r e l i g i o n  -  and t h i s  was c l e a r l y  th e  govern ing  
f a c t o r  i n  h i s  op in ion .
The f a c t  t h a t  F r a n k f u r t e r  ab an d o n ed  h i s  p h i l o s o p h y  o f  
j u d i c i a l  r e s t r a i n t  i n  t h e  E v e r s o n  c a s e  and  a d o p t e d  a n e a r ­
a b s o lu te  p o s i t i o n  w i th  r e g a rd  t o  e s t a b l i s h m e n t  would i n d i c a t e  
t h a t  h i s  p r i n c i p a l  concern  i n  t h i s  and t h e  e a r l i e r  c a s e s  was 
in d e ed  t h e  p r e s e r v a t i o n  o f  t h e  s e c u l a r  s t a t e .  In  s h a r p  
c o n t r a s t  t o  h i s  o p i n i o n s  i n  G o b i t i s  a n d  B a r n e t t e . 
F r a n k f u r t e r ' s  d e t e r m i n a t i o n  i n  E v e r s o n  t o  p r o h i b i t  any law
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r e s p e c t in g  an  e s t a b l i s h m e n t  of r e l i g i o n  p re c lu d e d  a y i e l d i n g  
to  the  d e c i s i o n s  of a s t a t e  l e g i s l a t u r e .  Yet h i s  o p in io n s  i n
|i  t h e  t h r e e  c a s e s  a r e  c o n s i s t e n t  i n  i n s i s t i n g  t h a t  l a v / s  n eed  
n o t  t a k e  i n t o  a c c o u n t  t h e  p a r t i c u l a r  n e e d s  o f  c h u r c h  o r  
r e l i g i o u s  groups.
Observing l e g i s l a t i v e  t r e n d s ,  p a r t i c u l a r l y  t h e  tendency  
t o  p r o v i d e  i n d i r e c t  a s s i s t a n c e  t o  s e c t a r i a n  s c h o o l s  i n  t h e  
form of t r a n s p o r t a t i o n .  F r a n k f u r t e r  p r e d i c t e d  t h a t  ch u rch -  
s t a t e  d e c i s i o n s  tyould soon  t a k e  on g r e a t e r  i m p o r t a n c e .  
Throughout t h e  1940's  he r e p e a t e d l y  warned t h a t  th e  number of 
c h u r c h - s t a t e  c a s e s  w ou ld  grow and  t h a t  t h e  i s s u e s  w o u ld  
become i n c r e a s i n g l y  complex. Also he reminded h i s  c o l l e a g u e s  
t h a t  t h e i r  o p i n i o n s  w o u ld  have  c o n s i d e r a b l e  i m p a c t  i n  
dec id ing  f u t u r e  cases .  I-Iis s t r o n g e s t  s t a t e m e n t  of prophecy 
a p p e a r e d  i n  h i s  d i s s e n t i n g  o p i n i o n  i n  W est  V i r g i n i a  v. 
B a rn e t t e . A f te r  r ev ie w in g  t h e  v a r io u s  s e r v i c e s  p ro v id ed  t o  
c h i ld r e n  who a t t e n d e d  p u b l i c  s c h o o ls ,  he asked:
What o f  t h e  c l a i m s  f o r  e q u a l i t y  of t r e a t m e n t  o f  
t h o s e  p a r e n t s  who, b e c a u s e  of  r e l i g i o u s  s c r u p l e s ,  
cannot  send t h e i r  c h i l d r e n  t o  p u b l i c  s c h o o l s ?  What 
of t h e  c l a i m  t h a t  i f  t h e  r i g h t  t o  s e n d  c h i l d r e n  t o  
p r i v a t e l y  m a in ta in ed  s c h o o l s  i s  p a r t l y  an e x e r c i s e  
of r e l i g i o u s  c o n v i c t i o n ,  t o  r e n d e r  e f f e c t i v e  t h i s  
r i g h t  i t  s h o u ld  be a c c o m p a n ie d  by e q u a l i t y  of  
t r e a tm e n t  by th e  s t a t e  i n  su p p ly in g  f r e e  t e x tb o o k s ,  
f r e e  lunch ,  and f r e e  t r a n s p o r t a t i o n  t o  c h i l d r e n  who 
go t o  p r i v a t e  s c h o o l s ?  What of  t h e  c l a i m  t h a t  s u c h  
g r a n t s  a r e  o f f e n s i v e  t o  t h e  c a r d i n a l  c o n s t i t u t i o n a l  
d o c t r i n e  of  s e p a r a t i o n  of  church and s t a t e ?
These q u e s t i o n s  assume i n c r e a s i n g  im p o r tan ce  
i n  v ie w  of  t h e  s t e a d y  g ro w th  of  p a r o c h i a l  s c h o o l s  
both i n  number and i n  p o p u la t io n  . . . .
. . . .  We m u s t  d e c i d e  t h i s  c a s e  w i t h  due  
reg a rd  f o r  what went b e f o r e  and no l e s s  r e g a rd  f o r  
what may come a f t e r . ^39
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I n  l i g h t  o f  F r a n k f u r t e r ' s  o u t s p o k e n  c o n c e r n  t h a t  c h u r c h -
i
I r e l a t e d  s c h o o l s  w ould  s t e p - u p  t h e i r  demands f o r  a s h a r e  o f
i
! p u b l i c  f u n d s ,  t h e  i n t e n s i t y  o f  h i s  e f f o r t s  t o  co m b a t  such  
a s s i s t a n c e  d u r ing  the  October  Term of  1946 i s  n o t  s u r p r i s i n g .
i
F r a n k f u r t e r ' s  o p p o s i t i o n  was ro o te d  f i r m l y  i n  h i s  b e l i e f  
t h a t  t h e  C a t h o l i c  C hurch  was t h e  p r i n c i p a l  p r o p o n e n t  and  
p o t e n t i a l  r e c i p i e n t  o f  t h e  a i d .  N i n e t e e n t h - c e n t u r y  
s u s p i c i o n s  o f  a n  i n t e r n a t i o n a l  c o n s p i r a c y  by t h e  C a t h o l i c  
Church t o  g a i n  b o th  r e l i g i o u s  and  p o l i t i c a l  d o m i n a t i o n  had  
r e - e m e rg e d  i n  t h e  1940s  and  may w e l l  h a v e  i n f l u e n c e d  t h e  
j u s t i c e ' s  t h i n k i n g .  140 The g ro w th  of p a r o c h i a l  s c h o o l s  
r e f e r r e d  t o  i n  th e  B a rn e t te  d i s s e n t  was t a n g i b l e  p roof  of the  
Church's e f f o r t s  to  ex te n d  i t s  power and i n f lu e n c e .  Beyond 
the c i r c u m s t a n t i a l  ev idence  was the  d i r e c t  invo lvem en t  of t h e  
C a t h o l i c  C h u rch  i n  t h e  E v e r s o n  l i t i g a t i o n :  C a t h o l i c
i n t e r e s t s  had a p p a re n t ly  r e t a i n e d  th e  la w y e r  who became the  
c h i e f  a t t o r n e y  f o r  t h e  s c h o o l  b o a r d  when t h e  c a s e  was h e a r d  
by t h e  New J e r s e y  C o u r t s ;  when t h e  c a s e  came b e f o r e  t h e  
Supreme Court ,  he was a s s i s t e d  by an a t t o r n e y  r e t a i n e d  by th e  
A rc h d io c e s e  of New Y o rk .141 Such d e t a i l s  w o u ld  n o t  hav e
escaped th e  wary eye of F r a n k f u r t e r  and, no doubt ,  l e d  t o  th e  
a c c u s a t io n s  l e v e l l e d  a g a i n s t  t h e  Church i n  co n fe ren c e .
F ra n k fu r t e r  based h i s  d e c i s i o n  i n  Everson and p robab ly  
i n  o th e r  c h u r c h - s t a t e  c a s e s  n o t  on h i s  e s t a b l i s h e d  p r i n c i p l e  
of j u d i c i a l  r e s t r a i n t  b u t  r a t h e r  on h i s  u n d e r s ta n d in g  of th e  
r e l i g i o n  c l a u s e s  o f  t h e  F i r s t  Amendment. B e l i e v i n g  t h a t  
t h e s e  two p r o v i s i o n s  w e r e  i n t e n d e d  a s  a p r o t e c t i o n  f o r  t h e  
s t a t e  a g a i n s t  r e l i g i o u s  i n t r u s i o n ,  F r a n k f u r t e r ' s  r e a d in g  o f
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j the  r e l i g i o n  c l a u s e s  was, n e v e r t h e l e s s ,  uneven. He tended 
! t o  q u a l i f y  t h e  r i g h t  t o  f r e e  e x e r c i s e ,  c a n o f l a g i n g  h i s  
! d e c i s i o n s  w i t h  j u d i c i a l  r e s t r a i n t  r h e t o r i c ,  b u t  he a l s o  
v i g o r o u s l y  u p h e ld  t h e  p r o h i b i t i o n  a g a i n s t  e s t a b l i s h m e n t .  
What de te rm ined  h i s  p o s i t i o n  i n  Everson, t h e r e f o r e ,  was h i s  
commitment t o  t h e  id e a l  of a s e c u la r  s t a t e .
Harold  Burton ,  th e  f o u r t h  j u s t i c e  t o  d i s s e n t  i n  Everson, 
may have  been  swayed by F r a n k f u r t e r ' s  e f f o r t s  t o  change  h i s  
vo te .  3-42 He o r i g i n a l l y  c a s t  h i s  v o t e  t o  a f f i r m  th e  s t a t e
c o u r t ' s  d e c i s i o n ,  a n d  l a t e r  c h a n g e d  i t  t o  c o n c u r  w i t h  
R u t led g e .3-43 >v0 a t t r i b u t e  r e s p o n s i b i l i t y  f o r  t h i s  s h i f t  t o
F r a n k f u r t e r  seems r e a s o n a b l e  n o t  o n ly  b e c a u s e  he  was so 
f o r t h r i g h t  and p e r s i s t e n t  i n  promoting h i s  p o s i t i o n  but a l s o  
because he  was a " r e fe re n c e  i n d i v i d u a l "  f o r  3 u r to n .  In  o th e r  
words ,  B u r to n ,  in  c o n t r a s t  t o  Hurphy, was i m p r e s s e d  by 
F r a n k f u r t e r ' s  r e p u t a t i o n  a s  a l e g a l  s c h o l a r  and r e a d i l y
accep ted  h i s  t u t o r i n g . *44
R egard les s  o f  F r a n k f u r t e r ' s  i n f lu e n c e ,  Burton was l i k e l y  
t o  f a v o r  a s h a r p  s e p a r a t i o n  of  c h u rc h  an d  s t a t e  s i n c e  he  
was s t r o n g ly  committed t o  U n i t a r i a n  i d e a l s .  At th e  t im e  of 
h i s  appo in tm ent  t o  th e  supreme Court,  he  was t h e  moderator  of 
the  American U n i t a r i a n  A s s o c i a t i o n  and, a l th o u g h  he r e s ig n e d  
t h i s  p o s i t i o n  when he took  h i s  s e a t  on th e  bench, he r e t a i n e d  
an  a c t i v e  i n t e r e s t  i n  t h e  U n i t a r i a n  C h u rc h  a n d  i t s  
a c t i v i t i e s . 3-415 Responding t o  t h e  Everson d e c i s io n ,  t h e  AUA
in  1948 c o n s id e red  a r e s o l u t i o n  i n  f a v o r  of s t r i c t  s e p a r a t i o n  
and c a l l e d  f o r  r e v e r s a l  of  Cochran  and  E v e r s o n . 3-46 Even
a t  t h e  t i m e  E v e rso n  was h e a r d  and  d e c i d e d .  B u r to n  c o u l d  n o t
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have been  unaw are  of h i s  c h u r c h ' s  s t r o n g  s t a n d  on t h e  i s s u e  
and ,  no d o u b t ,  to o k  t h i s  i n t o  a c c o u n t  when h e  r e v i s e d  h i s
conference vo te .
B u r to n ' s  com mitm ent t o  t h e  p r i n c i p l e s  o f  r e l i g i o u s
l i b e r t y  i n d i c a t e d  sym pathy  w i t h  t h e  o f f i c i a l  U n i t a r i a n
p o s i t i o n .  In  a  sp eech  d e l i v e r e d  a t  A l l  S o u l s '  U n i t a r i a n
Church, W a sh in g to n ,  D.C., i n  J a n u a r y  1944 B u r to n  m a i n t a i n e d
t h a t  t h e  i n s t i t u t i o n s  o f  American government were  des igned  t o
a s s u re  i n d iv i d u a l  freedom. He e x p la in e d :
W i t h i n  o u r  c o u n t r y  we h a v e  a l r e a d y  t h e  e s s e n t i a l  
f o rm s  an d  s t r u c t u r e s  o f  g o v e r n m e n t a l ,  b u s i n e s s ,  
s o c i a l  an d  r e l i g i o u s  f r e e d o m  b a s e d  upon  o u r  
D e c la r a t i o n  of Independence. Our need i s  t o  apply  
them w i th  a v igorous  renew al  of th e  f a i t h  they were 
c r e a t e d  t o  s e r v e .  They e x i s t  n o t  f o r  t h e  
s u p p r e s s i o n  of t h e  i n d i v i d u a l  b u t  f o r  e x p r e s s i o n  
of h i s  w i l l .  The g e n i u s  of  A m er ican  g o v e rn m e n t  
l i e s  no t  i n  d i c t a t i o n  and d i s c i p l i n e  but i n  freedom 
and  f a i r n e s s .  We n ee d  t o  b r e a t h e  i n t o  ou r  e v e ry  
g o v e rn m e n ta l  a c t  f u l l  f a i t h  i n  o u r  f e l l o w m e n  and  
f u l l  f a i t h  i n  o u r s e l v e s .  In  c o n c r e t e  t e r m s  t h i s  
c a l l s  f o r :  u n iv e r s a l  e d u c a t io n a l  o p p o r t u n i t i e s  f o r
a d v a n c e m e n t ;  t h e  g r e a t e s t  p o s s i b l e  f reedom  of  
r e l i g i o u s  t h o u g h t  an d  e x p r e s s i o n ;  t h e  g r e a t e s t  
p o s s i b l e  o p p o r t u n i t y  f o r  p e r s o n a l  i n i t i a t i v e  an d  
a d v a n c e m e n t  c o m p a t i b l e  w i t h  c o r r e s p o n d i n g  
o p p o r t u n i t i e s  f o r  t h e  r e s t  of th e  people .  I t  means 
e v e r l a s t i n g  f a i t h  t h a t  a l l  of us a r e  t h e  c h i l d r e n  
of t h e  same God an d  t h a t  any g o v e r n m e n t a l  p o l i c y  
t h a t  f o r c e s  t h e  i n t e r e s t s  o f  t h e  peop le  a s  a whole 
t o  y i e l d  t o  t h e  s p e c i a l  i n t e r e s t s  o f  a n y  
i n d i v i d u a l ,  or of any group or  b lo c  of  i n d i v i d u a l s  
i s  a s ig n p o s t  on t h e  ro a d  away from freedom and 
toward  denomination.  . . .  P o l i c i e s  which combine 
u n f a i r  b e n e f i t s  t o  many p e r s o n a l  g r o u p s  or  b l o c k s  
f o r  t h e i r  own advan tage  t o  t h e  d is a d v a n ta g e  of t h e  
w h o le  am ount i n  f a v o r  o f  a  t r u s t e e s h i p  f o r  one o r  
more of th e  peop le .*47
As i s  e v id e n t  from t h i s  e x c e r p t ,  Burton b e l i e v e d  i n  bo th  t h e
p r o t e c t i o n  o f  f r e e  e x e r c i s e  a n d  t h e  p r o h i b i t i o n  o f  a n
e s ta b l i sh m e n t  of r e l i g i o n .  T h e re fo re ,  F ra n k fu r t e r  p robab ly
d id  n o t  h av e  t o  a p p l y  much p r e s s u r e  t o  make B u r to n  r e a l i z e
115
Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.
t h a t  h i s  i n i t i a l  v o t e  d i d  n o t  s q u a r e  w i t h  h i s  own
und ers tan d in g  of church- s t a t e  s e p a r a t i o n *  B u r t o n ' s  d e c i s i o n
I to  j o i n  Rut ledge was c o n s i s t e n t  w i th  h i s  i d e a l s  and t h o s e
of h i s  c h u rc h .  For B u r to n  t h e  d e c i s i o n - m a k i n g  p r o c e s s  i n
t h i s  case  e n t a i l e d  a r e c o g n i t i o n  of t h e  l a r g e r  i m p l i c a t i o n s
of t h e  la w  i n  q u e s t i o n  a n d  a r e a l i z a t i o n  t h a t  t h e  c a s e
revo lved  around e s t a b l i s h m e n t  r a t h e r  t h a n  f r e e  e x e rc i s e .
For W i l l iam  Douglas, by c o n t r a s t ,  th e  governing  concern
was s o c i a l  j u s t i c e .  D e fe n d in g  h i s  i n i t i a l  v o t e  on E v e r s o n ,
D ouglas  i n d i c a t e d  t h a t  t h e  r e i m b u r s e m e n t  f o r  c o s t s  o f
t r a n s p o r t a t i o n  was "not l i k e  [an] endowment of [a] r e l i g i o u s
group"  b u t  i n s t e a d  "a s e r v i c e  i n d i r e c t l y  b e n e f i t t i n g "  a
c h u r c h - r e l a t e d  i n s t i t u t i o n . * 48
S t a n l e y  Reed, on t h e  o t h e r  h an d ,  f e l t  t h a t  t h e  n eed  t o
p r a c t i c e  j u d i c i a l  r e s t r a i n t  was more im p o r ta n t  th an  e i t h e r  a
c o n c e rn  w i t h  s o c i a l  j u s t i c e  o r  a d e s i r e  t o  a s s u r e  r e l i g i o u s
f re ed o m .  The c a r d i n a l  t e n e t  i n  R e e d ' s  j u d i c i a l  p h i l o s o p h y
was h i s  b e l i e f  t h a t  t h e  c o u r t s  s h o u l d  n o t  i n t e r f e r e  w i t h
Congress o r  w i th  s t a t e  and l o c a l  autonomy u n le s s  a b s o l u t e l y
n ec essa ry .  This  view had a l r e a d y  found e x p r e s s io n  i n  d e a l in g
w i th  c h u r c h - s t a t e  i s s u e s .  I n  Jones  v. O p e l ik a . (1942) he had
d e c l a r e d ,  "The r i g h t s  o f  w h ic h  our  C o n s t i t u t i o n  s p e a k s  • . .
a r e  n o t  a b s o l u t e s  t o  be e x e r c i s e d  i n d e p e n d e n t l y  of  o t h e r
c h e r i s h e d  p r i v i l e g e s ,  p r o t e c t e d  by t h e  same o r g a n i c
in s t ru m e n t . "  He co n t in u ed :
C o n f l i c t s  i n  t h e  e x e r c i s e  of r i g h t s  a r i s e ,  and t h e  
c o n f l i c t i n g  f o r c e s  seek  a d j u s tm e n t  i n  the  c o u r t s  
. . . .  c l a i m i n g  on t h e  one s i d e  t h e  f re ed o m  of 
r e l i g i o n ,  s p e e c h  and  t h e  p r e s s ,  g u a r a n t e e d  by t h e  
F o u r teen th  Amendment, and on t h e  o th e r  th e  r i g h t  t o
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employ the  sovere ign  power e x p l i c i t l y  r e s e rv e d  t o  
th e  S t a t e  by the  Tenth Amendment t o  en s u re  o r d e r l y  
l i v i n g ,  v/i thout which c o n s t i t u t i o n a l  g u a ra n te e s  of  
c i v i l  l i b e r t i e s  w ou ld  be a m ockery .  C o u r t s ,  no 
more t h a n  C o n s t i t u t i o n s ,  can  i n t r u d e  i n t o  t h e  
c o n s c i e n c e s  of men an d  compel them t o  b e l i e v e  
c o n t ra ry  to  t h e i r  f a i t h  or t h in k  c o n t r a r y  t o  t h e i r  
c o n v i c t i o n s .  . . .  So t h e  mind an d  s p i r i t  o f  man 
remain fo re v e r  f r e e ,  w h i l e  h i s  a c t i o n s  r e s t  s u b je c t  
to  necessa ry  accommodation t o  the  com peting  needs 
of h i s  f e l lo w  s. 149
As e v i d e n t  i n  t h e  ab o v e  p a s s a g e ,  Reed gav e  such  enorm ous
w e i g h t  t o  t h e  p r i n c i p l e  o f  r e s t r a i n t  t h a t  he  c o u l d
acknowledge v i r t u a l l y  no r o l e  for the ju d ic ia r y  in  upholding
th e  F i r s t  Amendment. The t e n a c i t y  of  Reed's commitment to
j u d i c i a l  r e s t r a i n t  i s  a l s o  e v id e n t  i n  a  speech g iven  i n  1950
before the J u s t i c e  S o c ie ty  of Philadelphia:
. . .  As c o u r t s  a r e  i n  a p o s i t i o n  t o  e x c e e d  t h e i r  
r i g h t f u l  a u t h o r i t y ,  they  must be doubly c a r e f u l  t o  
s t a y  w e l l  w i t h i n  t h e i r  a l l o t t e d  d u t i e s .  In  t h e  
U nited  S t a t e s  the  c o u r t s  have been e n t r u s t e d  by th e  
c o n s t i t u t i o n s ,  l e g i s l a t i v e  b o d i e s ,  and  t h e  p e o p l e  
w i th  g r e a t e r  power th a n  o th e r  n a t i o n s  have seen  f i t  
t o  g r a n t .  . . .  i n  c o n s e q u e n c e ,  i t  i s  i n c u m b e n t  
upon o u r  j u d i c i a r y  t o  r e s t r a i n  any i n c l i n a t i o n  t o  
e x e r t  t h e s e  p o w ers  t o  a c h i e v e  p a r t i c u l a r  r e s u l t s  
m e re ly  b e c a u s e  t h e y  a r e  a g r e e a b l e  t o  t h e  j u d g e s '  
c o n c e p t i o n  o f  p r o p e r  e c o n o m i c  a n d  s o c i a l  
a r rangem ents .
The du ty  r e s t s  upon l a w y e r s  an d  j u d g e s  a l i k e  t o  
t a k e  c a r e  t h a t  m a n i f e s t a t i o n s  o f  u n c o n t r o l l e d  
j u d i c i a l  w i l f u l n e s s  do n o t  b r in g  ab o u t  t h e  c o l l a p s e  
of o u r  b a l a n c e d  s y s t e m .  . . . The b a l a n c e  among t h e  
t h r e e  arms of  government s ta n d s  a s  t h e  p r e s e r v e r  of 
our  l i b e r t i e s  from th e  a b s o lu t i s m  of  any branch of 
government.150
One must assume t h a t  t h i s  tendency  t o  s u b o r d in a t e  i n d iv id u a l  
r i g h t s  c h a r a c t e r i z e d  Reed 's  c o n s i d e r a t i o n  of  Everson and h i s  
v o te  t o  uphold t h e  New J e r s e y  S t a t u t e .
C h i e f  J u s t i c e  V i n s o n ' s  d e c i s i o n  i n  f a v o r  o f  t h e  b u s in g  
law was t y p i c a l  of h i s  t r e a t m e n t  of c i v i l  l i b e r t i e s  cases .  In  
more t h a n  e i g h t y  p e r c e n t  o f  t h e  c a s e s  i n v o l v i n g  s t a t e
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g o v e r n m e n ts  and i n  more th a n  n i n e t y  p e r c e n t  o f  t h o s e  
I in v o lv in g  th e  f e d e r a l  government,  V inson  v o t e d  to  uphold  
| government power over i n d i v i d u a l  r i g h t s . 1 5 1  During h i s
tenure on the  Supreme Court,  the  C h ie f  J u s t i c e  d ev e lo p ed  a 
r e p u ta t io n  f o r  "dodging c o n s t i t u t i o n a l  q u e s t i o n s  where  
s t a tu t o r y  i n t e r p r e t a t i o n  would s u f f i c e "  and r e s o r t i n g  t o  
immediate and pragmatic s o lu t io n s  whenever p o s s ib le .15  ^ The 
f a c t  t h a t  B la c k 's  o p in io n  approaches  t h i s  a t t i t u d e  toward  
decision-making probably accounts fo r  V inson 's  vo te .
The product of both in d iv id ua l  and c o l l e c t i v e  reasoning,  
Everson v. Board of Education e x e m p l i f i e s  th e  complex process  
by which Supreme Court d e c i s i o n s  are  made. Each j u s t i c e  
brings t o  a ca se  a unique com b in a t io n  o f  v a l u e s ,  a t t i t u d e s ,  
and, i d e a l s  ranging  from a c a r e f u l l y  reason ed  j u d i c i a l  
philosophy to  s p e c i f i c  i n t e r p r e t a t i o n s  o f  c o n s t i t u t i o n a l  
provisions to  personal r e l i g i o u s  b e l i e f s .  Yet the character  
and development of the case i t s e l f  -  lower court d e c i s io n s ,  
b r i e f s  and o r a l  argument, a s  w e l l  a s  th e  in t e r c h a n g e  among 
the j u s t i c e s  -  may determine which e lements i n  an ind iv idua l  
j u s t i c e ' s  scheme of th inking  w i l l  take precedence. In those  
in s t a n c e s  such as  Everson where no c l e a r  l e g a l  p reced en t  
e x i s t s ,  th e  so u r c es  o f  th e  j u s t i c e s '  o p i n i o n s  a r e  more 
ev id en t  than  m ight o t h e r w i s e  be t r u e  and, c o n s e q u e n t ly ,  
enable  th e  s tu d en t  of  th e  Court t o  b e t t e r  a p p r e c i a t e  th e  
d i v e r s i t y  among th e  j u s t i c e s  and t h e  c a r e  w i t h  which t h e i r  
decis ions  are taken.
Lacking precedents i t s e l f ,  Everson became an important  
precedent  fo r  subsequent  c h u r c h - s t a t e  c a s e s .  With the
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p a s s a g e  of more and d i f f e r e n t  p r o g ra m s  f o r  a i d i n g  c h u r c h -  
’ r e l a t e d  s c h o o l s r a s e r i e s  of  c a s e s  w e re  b r o u g h t  t o  t h e
j
| sup rem e C o u r t  f o r  r e v i e w .  Those who o b j e c t e d  t o  such  
I a s s i s t a n c e  c h a rg e d  t h a t  E v e rso n  had  o p e n e d  a  P a n d o r a ' s  box 
l e a d i n g  u l t i m a t e l y  t o  b r o a d - b a s e d  s u p p o r t  o f  s e c t a r i a n  
s c h o o l s .  In  c o n t r a s t ,  t h o s e  who f r e t t e d  o v e r  t h e  g ro w in g  
c o s t s  o f  e d u c a t i o n ,  b o th  p u b l i c  and  p r i v a t e ,  saw i n  E v e r s o n  
the  means t o  shore up a n a t io n -w id e  system t h a t  was beg inn ing  
to  c ru m b le  under  t h e  s t r a i n s  o f  e d u c a t i o n a l  r e f o r m  and 
d ec l in in g  en ro l lm en ts .
119
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TIIE EI1ERGEHCE OF THE GREAT SOCIETY
The supreme Court d id  n o t  d ec id e  a n o th e r  ca se  in v o lv in g  
a id  t o  p a r o c h ia l  s c h o o ls  f o r  twenty  y e a r s  f o l l o w in g  Everson 
(1947). D u r in g  t h a t  p e r i o d ,  h o w e v e r ,  t h e  j u s t i c e s  h ad  
s ev e ra l  o p p o r t u n i t i e s  t o  r u l e  on t h e  i s s u e  o f  e s t a b l i s h m e n t .  
Although the  ca se s  f o c u se d  on t h e  q u e s t i o n  of r e l i g i o n
and t h e  p u b l i c  s c h o o l s ,  t h e  j u s t i c e s  r e c o g n i z e d  t h a t  t h e i r  
o p i n i o n s  w ould  be u s e d  a s  p r e c e d e n t s  i n  c a s e s  i n v o l v i n g  
governm ent  f u n d i n g  o f  s e c t a r i a n  e d u c a t i o n .  In  r e n d e r i n g  
t h e s e  d e c i s i o n s ,  t h e  j u s t i c e s  d e v e l o p e d  tw o  new an d  
c o n t r a s t i n g  l i n e s  of r e a s o n in g  w i th  r e g a r d  t o  s e p a r a t i o n  of 
c h u r c h  a n d  s t a t e .  The f i r s t  w a s  a p o l i c y  o f  s t r i c t  
s e p a r a t io n  t h a t  p r o h i b i t e d  any k ind o f  s u p p o r t  of r e l i g i o u s  
a c t i v i t y  by t h e  i n s t i t u t i o n s  of government,  and the  second, a 
p o l i c y  o f  a c c o m m o d a t i o n  t h a t  p r e s c r i b e d  g o v e r n m e n t  
c o o p e r a t i o n .  In  a d d i t i o n ,  t h e y  r e p e a t e d l y  a t t e m p t e d  t o  
def ine  t h e  p r i n c i p l e  of n e u t r a l i t y  t h a t  had been employed i n  
Everson an d  t o  e s t a b l i s h  g u i d e l i n e s  d i s t i n g u i s h i n g  b e tw e e n  
n e u t r a l  l e g i s l a t i o n  a n d  l e g i s l a t i o n  r e s p e c t i n g  a n  
e s t a b l i s h m e n t  of r e l i g i o n .
The j u s t i c e s '  e f f o r t s  t o  d e t e r m i n e  t h e  m e an in g  an d  
i n t e n t  o f  t h e  F i r s t  Amendment c o i n c i d e d  w i t h  a movement a t  
bo th  t h e  s t a t e  and f e d e r a l  l e v e l s  t o  e x t e n d  g o v e rn m e n t  
a s s i s t a n c e  t o  n o n p u b l i c  s c h o o l s .  A m e r ic a n s  w ere  b ecom ing  
i n c r e a s in g ly  concerned  w i th  t h e  q u a l i t y  of ed u c a t io n  i n  t h e  
y e a r s  f o l l o w i n g  t h e  Second  W o r ld  War. The g ro w in g  r i v a l r y
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between th e  United S ta t e s  and the  S o v ie t  Union, ep itomized  by 
Sputnik and the space  r a c e  , l i n k e d  n a t i o n a l  s e c u r i t y  t o  
e x c e l l e n c e  i n  e d u c a t io n .  On t h e  d o m e s t i c  s c e n e ,  r i s i n g  
expectat ions  a s s o c ia te d  w ith  post-war p rosp er ity  l e d  people  
to view e d u c a t io n  a s  a means by which t h e i r  c h i l d r e n  m ight  
achieve a higher standard o f  l i v i n g .
At th e  same t im e  t h a t  c o s t s  o f  e d u c a t io n  w er e  r i s i n g ,  
the n a t i o n ' s  l a r g e s t  p a r o c h i a l  s c h o o l  system  e n co u n te r ed  
s e r io u s  problem s o f  i t s  own. D e c l i n i n g  e n r o l l m e n t s  and 
greater r e l ia n c e  on lay  tea ch er s  forced  many C atholic  sch o o ls  
to  c l o s e ,  d r iv i n g  th o u sa n d s  o f  s t u d e n t s  i n t o  t h e  p u b l i c  
sys tem  and com pounding  t h e  p r o b le m s  a l r e a d y  f a c e d  by 
government and s c h o o l  a d m i n i s t r a t o r s .  Many l e g i s l a t o r s  
believed that  the s o lu t io n  t o  t h i s  p a r t ic u la r  s i t u a t i o n  was 
to  a l l o c a t e  p u b l i c  m on ies  t o  n o n p u b l ic  s c h o o l s .  Given t h e  
Court's ru l ing  in  Everson, t h i s  s tra tegy  appeared to  be both 
pract ica l  and c o n s t i t u t io n a l .
I t  i s  important to  understand th e  p o l i t i c a l ,  s o c i a l ,  and 
economic c o n d i t i o n s  t h a t  r e s u l t e d  i n  f e d e r a l  a i d  to  p u b l i c  
and n o n p u b l ic  s c h o o l s  and i n  a d d i t i o n a l  s t a t e  programs t o  
a s s i s t  s e c t a r i a n  s c h o o l s .  On the one hand, t h e s e  changes  
provided t h e  re a so n s  f o r  l e g i s l a t i o n  —  f a c t o r s  t h a t  th e  
j u s t i c e s  took in to  account i n  the process  of decid ing  a case.  
On th e  o t h e r ,  they  c r e a t e d  an environm ent  t h a t  i n f l u e n c e d  
the  a t t i t u d e s  o f  t h e  j u s t i c e s  a s  w e l l  a s  t h o s e  of  
l e g i s l a t o r s .
The purpose of t h i s  c h a p te r  i s ,  t h e r e f o r e ,  t o  exam ine  
four major c h u r c h - s t a t e  c a s e s  and th e  a t t e n d a n t  changes  i n
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American so c ie ty  from 1947 to  1968 when th e  Supreme Court's 
i Allen d e c i s i o n  marked a t u r n in g  p o i n t  a s  s i g n i f i c a n t  a s  
Everson. 1 The Allen d e c i s io n  i t s e l f  w i l l  be considered in  th e  
! next chapter.
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I .
Four major cases  i n v o l v i n g  t h e  q u e s t i o n  of e s ta b l i s h m e n t  
of r e l i g i o n  c a n e  b e f o r e  t h e  sup rem e  C o u r t  i n  t h e  p e r i o d  
between 1947 and 1967. I l l i n o i s  ex r e l .  McCollum v*. Board of  
E d u ca t io n  (1948) and  Z o ra c h  v. C la u so n  (1952) d e a l t  w i t h  
" r e l e a s e d  t i m e "  p r o g r a m s :  i n  McCollum r e l i g i o u s  t e a c h e r s
were d e n i e d  a c c e s s  t o  t h e  p u b l i c  s c h o o l s ,  b u t  i n  Zorach  th e  
p r a c t i c e  of r e l e a s i n g  c h i l d r e n  from Hew York C i ty  sc h o o ls  f o r  
r e l i g i o u s  i n s t r u c t i o n  was u p h e l d . 2 E nge l  v. V i t a l e  (1962) 
and S c h o o l  D i s t r i c t  o f  A b in c t o n  T o w n sh ip .  P e n n s y l v a n i a  v,. 
Schem pp/M urray v. C u r l e t t  (1963) r .u led  on p r a y e r  i n  t h e  
sch o o l .  E nce l  d e c l a r e d  t h e  Hew York S t a t e  R e g e n t s '  P ra y e r  
u n c o n s t i t u t i o n a l ,  w h i l e  A b in c to n  d e c l a r e d  u n c o n s t i t u t i o n a l  
a l l  forms of r e l i g i o u s  e x e r c i s e  i n  t h e  p u b l i c  schoo ls .^  in  
each of th e se  ca se s ,  t h e  j u s t i c e s  used th e  terra " n e u t r a l i t y "  
t o  d e s c r i b e  t h e  p r o p e r  r e l a t i o n  o f  g o v e r n m e n t  t o w a r d  
r e l i g i o n .  However, t h e  m eanings  i n d i v i d u a l  j u s t i c e s  gave t o  
t h i s  word  r a n g e d  f ro m  c o o p e r a t i o n  an d  ac c o m m o d a t io n  t o  
i s o l a t i o n  and s t r i c t  s e p a r a t i o n .  Moreover, o p in io n s  v a r i e d  
not only between j u s t i c e s  bu t  a l s o  f o r  one j u s t i c e ,  Douglas, 
between d i f f e r e n t  ca se s .
The e i g h t  to  one d e c i s i o n  i n  McCollum i s  d e c e p t i v e  i n  
s u g g e s t i n g  n e a r  u n a n i m i t y  among t h e  j u s t i c e s  i n  f o r b i d d i n g  
r e l i g i o u s  e d u c a t io n  w i t h i n  t h e  p u b l i c  s c h o o ls .  Four s e p a r a t e  
o p i n i o n s  w e re  w r i t t e n :  t h e  m a j o r i t y  o p i n i o n  by B la c k ,  a
concurr ing  o p in io n  by F r a n k f u r t e r  ( in  which he  was j o in e d  by 
th e  o t h e r  Eve_rson d i s s e n t e r s ,  B u r t o n ,  J a c k s o n ,  a n d
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R u t le d g e ) ,  and a s e p a r a t e  c o n c u r r in g  o p i n i o n  by Jack son  a s  
w e l l  a s  a s tro n g  d i s s e n t  by S t a n le y  Reed. F ra n k fu r ter  
r e a s s e r t e d  t h e  id e a  of  s t r i c t  s e p a r a t i o n ,  but J a ck so n ,  i f  
judged by h i s  separate op in ion ,  appeared to  be moving toward 
cooperation or accommodation.^
R e itera t in g  the  g u id e l in e s  he had enunciated j u s t  a year  
e a r l i e r  i n  Everson, Black concluded th a t  the F i r s t  Amendment 
required a separation o f  church and s t a t e ,  for " r e l ig io n  and 
government can best  work to  ach ieve  t h e i r  l o f t y  aims i f  each 
i s  l e f t  f r e e  from the other w i t h in  i t s  r e s p e c t iv e  sphere."® 
The r e l e a s e d  time program im p lem en ted  in  I l l i n o i s ,  he  
declared, involved an element of coerc ion ,  implying t h a t  the  
s tu d e n ts  were e s s e n t i a l l y  a c a p t i v e  a u d ie n c e .  "This i s  
beyond a l l  question  a u t i l i z a t i o n  of th e  t a x -e s ta b l i s h e d  and 
tax-supported p ub l ic  schoo l  system to  a id  r e l i g i o u s  groups to  
sp re a d  t h e i r  f a i t h . " ®  To d e c l a r e  such  a program  
unconst i tu t iona l  v/as not .  Black b e l ie v ed ,  in c o n s i s t e n t  w ith  
the p r in c ip le  of n e u tr a l i t y  he had employed i n  Everson. "To 
hold  t h a t  a s t a t e  can n ot  . . .  u t i l i z e  i t s  p u b l i c  sy s tem  to  
aid any or a l l  r e l i g i o u s  f a i t h s  or s e c t s  i n  the  d is sem in at ion  
of t h e i r  d o c t r i n e s  and  i d e a l s  d o e s  n o t , "  he d e c l a r e d ,  
"manifest a governmental h o s t i l i t y  to  r e l i g i o n  or r e l i g i o u s  
teachings."^
F r a n k fu r te r ' s  c o n c u r r in g  o p i n i o n ,  j o in e d  by Jackson ,  
R utledge ,  and Burton , c o n c e n t r a t e d  on t h e  need to  p r e s e r v e  
t h e  s e c u l a r  c h a r a c t e r  o f  t h e  n a t i o n ' s  p u b l i c  s c h o o l s .  
R e f e r r i n g  t o  th e  p u b l i c  s c h o o l  a s  "a sym bol  o f  our  
[America's] se cu la r  u n ity ,"  he expla ined:
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The sharp co n f in em en t  o f  th e  p u b l i c  s c h o o l s  t o  
secular education was a re c o g n i t io n  of the need of  
a d em o cra t ic  s o c i e t y  to  e d u c a te  i t s  c h i ld r e n .  . • 
in  an atmosphere f r e e  from p ressures  i n  a realm in  
which p r e s s u r e s  a r e  most r e s i s t e n t  and where  
c o n f l i c t s  a r e  m o s t  e a s i l y  and m o s t  b i t t e r l y  
engendered. Designed to  serve  as perhaps the  most 
pow erfu l  agency f o r  prom oting  c o h e s io n  among a 
heterogeneous democratic people ,  the public  school  
must keep s c r u p u lo u s ly  f r e e  from e n ta n g le m e n t  i n  
the  s t r i f e  of  s e c t s .  The p r e s e r v a t i o n  o f  th e  
community from d i v i s i v e  c o n f l i c t s ,  o f  Government  
from i r r e c o n c i la b le  pressures  by r e l ig i o u s  groups, 
of r e l i g i o n  from c e n s o r s h i p  and c o e r c i o n  however  
s u b t ly  e x e r c i s e d ,  r e q u i r e s  s t r i c t  co n f in e m e n t  o f  
the  S t a t e  t o  i n s t r u c t i o n  o th e r  than r e l i g i o u s ,  
l e a v i n g  t o  t h e  i n d i v i d u a l ' s  c h u r ch  and home,  
in d o c tr in a t io n  in  the f a i t h  of h i s  c h o ice .
The underlying premise in  Frankfurter's  op in ion  in  McCollum
i s  p r e c i s e l y  the same one t h a t  had d e term in ed  h i s  v o t e  i n
Everson: The purpose of  th e  F i r s t  Amendment i s  t o  f r e e
g o v er n m en t  from r e l i g i o u s  i n f l u e n c e .  " S e p a r a t i o n , "
Frankfurter  i n s i s t e d ,  " is  a re q u ir e m en t  to  a b s t a i n  from
f u s i n g  f u n c t i o n s  o f  Government and of r e l i g i o u s  s e c t s ,  no t
merely to  t r e a t  them a l l  equally ."^
Jackson  e x p r e s s e d  s e r i o u s  r e s e r v a t i o n s  w i t h  reg a rd  to
s tand in g  o f  th e  a p p e l l a n t  and l i n k e d  t h e s e  co n cern s  t o  t h e
broader  p r i n c i p l e  o f  j u d i c i a l  r e s t r a i n t .  "To me," he
commented, "the sweep and d e t a i l  of  t h e s e  c o m p la in t s  i s  a
danger s ig n a l  which warns of the kind o f  l o c a l  controversy we
w i l l  be required to  a r b i t r a t e  i f  we do not place appropriate
l i m i t a t i o n  on our d e c i s io n  and exact  s t r i c t  compliance w ith
j u r i s d ic t io n a l  requirements."^^ Jackson was a f r a id  t h a t  the
McCollum d e c i s i o n  would  i n v i t e  l a w s u i t s  by members of
d i f feren t  s e c t s  who found the  teach ing  i n  th e  pub l ic  s c h o o ls
i n c o n s i s t e n t  w i t h  t h e i r  b e l i e f s .  "If  we are  t o  e l i m i n a t e
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! e v e r y t h i n g  t h a t  i s  o b j e c t i o n a b l e  t o  any of t h e s e  w a r r i n g  
se .c ts  o r  i n c o n s i s t e n t  w i t h  any of  t h e i r  d o c t r i n e s , "  he 
w arned ,  "we w i l l  l e a v e  p u b l i c  e d u c a t i o n  i n  s h r e d s .  N o th in g  
bu t  e d u c a t i o n a l  c o n f u s i o n  and  a d i s c r e d i t i n g  of  t h e  p u b l i c  
sc h o o l  sy s tem  ca n  r e s u l t  f rom  s u b j e c t i n g  i t  t o  c o n s t a n t  
law s u i t s .
E n d e a v o r in g  t o  p ro v e  t h e  s e r i o u s n e s s  o f  t h i s  t h r e a t ,  
Jackson argued t h a t  r e l i g i o n  cannot be com plete ly  s e p a r a te d  
from e d u c a t i o n .  Conceding  t h a t  i t  m ig h t  be p o s s i b l e  t o  
s e c u la r i z e  c e r t a i n  s u b j e c t s ,  he p o in te d  ou t  t h a t  many cannot  
be d ivorced  from r e l i g i o u s  h e r i t a g e  or h i s t o r y . 1 2  j n t a k in g  
t h i s  p o s i t i o n ,  J a c k s o n  i m p l i e d  t h a t  any  e f f o r t  t o  s e p a r a t e  
r e l i g i o n  from e d u c a t io n  would be d i f f i c u l t  and u n d e s i r a b l e .
S t a n l e y  Reed r e j e c t e d  t h e  t h e o r y  of  s t r i c t  s e p a r a t i o n  
e n t i r e l y .  P a s t  p r a c t i c e s  —  a p p o i n t i n g  of  a c h a p l a i n  f o r  
each  House o f  C o n g re s s ,  p r o v i d i n g  c h a p l a i n s  f o r  t h e  arm ed 
f o r c e s ,  r e l i g i o u s  e x e r c i s e s  i n  t h e  p u b l i c  s c h o o l s  —  
d e t e r m in e d  t h e  m ean ing  of t h e  E s t a b l i s h m e n t  C l a u s e ,  he  
c la imed, r a t h e r  than  "a decorous i n t r o d u c t i o n  t o  t h e  s tudy of 
i t s  t e x t . " 1 3  E s p o u s in g  a t h e o r y  of  " c o o p e r a t i o n , "  Reed 
concluded t h a t  t h e  r e l e a s e d  t im e  program did  n o t  v i o l a t e  t h e  
F i r s t  Amendment.^
- T h re e  y e a r s  l a t e r  , i n  Z o ra c h  v. C l a u s o n . t h e  C o u r t  
c o n s i d e r e d  an d  u p h e ld  (6 t o  3) a New York C i ty  p rogram  
a l l o w i n g  c h i l d r e n  t o  l e a v e  t h e  s c h o o l  b u i l d i n g  d u r i n g  
r e g u l a r  h o u r s  i n  o r d e r  t o  a t t e n d  r e l i g i o u s  i n s t r u c t i o n  or 
devo t iona l  e x e rc i s e s .  As had been t r u e  i n  t h e  McCollum case ,  
s c h o o l  o f f i c i a l s  t o o k  a n  a c t i v e  r o l e  i n  a d m i n i s t e r i n g  t h e
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| p rogram , and n o n p a r t i c i p a t i n g  s t u d e n t s  r e m a in e d  i n  t h e  
classroom f o r  the d u ra t io n .
Although Douglas had j o i n e d  t h e  m a j o r i t y  in  t h e  e a r l i e r  
case, h i s  o p in io n  f o r  the  Court  i n  Sorach v. Clauson r e j e c t e d  
th e  p o l i c y  of s t r i c t  s e p a r a t i o n  i n  f a v o r  o f  accom m oda t ion .  
"The F i r s t  Amendment," he s t a t e d ,  "does n o t  say t h a t  i n  every 
and a l l  r e s p e c t s  t h e r e  s h a l l  be a s e p a r a t i o n  o f  Church and 
S t a t e . " 15 C i t in g ,  a s  Reed had i n  t h e  McCollum d i s s e n t ,  v a r io u s  
ways  i n  w h i c h  t h e  s p h e r e s  o f  g o v e r n m e n t  a n d  r e l i g i o n  
overlapped, Douglas launched  i n t o  h i s  now-famous s ta te m e n t :
VJe a r e  a r e l i g i o u s  p e o p l e  whose i n s t i t u t i o n s  
p r e s u p p o s e  a Suprem e B e in g  . . . .  !7e s p o n s o r  an
a t t i t u d e  on t h e  p a r t  o f  g o v e rn m e n t  t h a t  shows no 
p a r t i a l i t y  t o  any one g ro u p  an d  t h a t  l e t s  each  
f l o u r i s h  accord ing  t o  t h e  s e a l  of i t s  a d h e re n t s  and 
the  appeal  of i t s  dogma. When the  s t a t e  encourages 
r e l i g i o u s  i n s t r u c t i o n  o r  c o o p e ra te s  w i th  r e l i g i o u s  
a u t h o r i t i e s  by a d j u s t i n g  t h e  s c h e d u l e  of p u b l i c  
e v e n t s  t o  s e c t a r i a n  n e e d s ,  i t  f o l l o w s  t h e  b e s t  o f  
our t r a d i t i o n s .  For i t  th en  r e s p e c t s  t h e  r e l i g i o u s  
n a t u r e  of our p e o p l e  and  a c c o m m o d a te s  t h e  p u b l i c  
s e r v i c e  t o  t h e i r  s p i r i t u a l  needs.  To h o ld  t h a t  i t  
may n o t  w ould  be t o  f i n d  i n  t h e  C o n s t i t u t i o n  a 
r e q u i r e m e n t  t h a t  t h e  g o v e rn m e n t  show a c a l l o u s  
i n d i f f e r e n c e  t o  r e l i g i o u s  g ro u p s .  . . . [W]e f i n d  
no c o n s t i t u t i o n a l  r e q u i r e m e n t  w h i c h  makes i t  
necessa ry  fo r  government t o  be h o s t i l e  t o  r e l i g i o n  
and  t o  th row  i t s  w e i g h t  a g a i n s t  e f f o r t s  t o  w id e n  
th e  e f f e c t i v e  scope of r e l i g i o u s  i n f l u e n c e . 1 ®
The problem of m a in ta in in g  a  s e p a r a t i o n  of church and s t a t e ,
he concluded, " i s  one of d e g r e e . " 1^
Black r e j e c t e d  both  th e  d e c i s i o n  of t h e  m a j o r i t y  and th e
r e a s o n in g  em ployed  by D o u g la s .  F i n d i n g  no s u b s t a n t i v e
d i f f e r e n c e  b e tw e en  t h e  I l l i n o i s  and  New York p r o g ra m s ,  he
repea ted  h i s  b e l i e f  t h a t  " ta ]n y  use of such c o e rc iv e  power by
th e  s t a t e  t o  h e l p  or  h i n d e r  some r e l i g i o u s  s e c t s  o r  t o  p r e f e r
a l l  r e l i g i o u s  s e c t s  o v e r  n o n b e l i e v e r s  o r  v i c e  v e r s a  i s  j u s t
1 3 9
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what . . .  t h e  F i r s t  Amendment f o r b i d s . "18 &s  i n  t h e  
e a r l i e r  c a s e ,  he  i n s i s t e d ,  " i t  i s  o n ly  by w h o l ly  i s o l a t i n g  
t h e  s t a t e  f rom  t h e  r e l i g i o u s  s p h e r e  and  c o m p e l l i n g  i t  t o  be 
c o m p l e t e l y  n e u t r a l ,  t h a t  t h e  f r e e d o m  of  each  an d  e v e ry  
denom inat ion  and of  a l l  n o n b e l i e v e r s  can be m a in ta in e d . " 1  ^
G overnm en t ,  B la c k  c o n c l u d e d ,  " s h o u l d  n o t  be a l l o w e d  u n d e r  
cover of t h e  s o f t  euphemism of ' c o - o p e r a t io n ,*  to  s t e a l  i n t o  
th e  s a c r e d  a r e a  of r e l i g i o u s  c h o i c e . " 20 F r a n k f u r t e r  and 
Jackson made c l e a r  i n  s e p a r a t e  d i s s e n t s  t h a t  they ag reed  w i th  
B lack 's  d e f i n i t i o n .  Both men d i s c u s s e d  th e  co e rc iv e  power of 
t h e  S t a t e  i n h e r e n t  i n  t h e  p ro g ra m  and c o n c lu d e d ,  on t h a t  
b a s i s ,  t h a t  t h e  Hew York v e r s i o n  of  r e l e a s e d  t i m e  was 
u n c o n s t i t u t i o n a l  a l s o . 21
Both B l a c k  and  D o u g las  u s e d  t h e  t e r m  " n e u t r a l i t y "  t o  
d e s c r i b e  t h e  p r o p e r  r e l a t i o n s h i p  o f  g o v e rn m e n t  t o w a r d  
r e l i g i o n ,  y e t  t h e i r  u n d e r s ta n d in g  of  t h a t  concept  was very  
d i f f e r e n t .  Where S lac k  viewed " e s t a b l i s h m e n t "  a s  any form of  
governm en t  e n c o u ra g e m e n t  of r e l i g i o u s  a c t i v i t i e s ,  D o u g la s  
l i m i t e d  h i s  d e f i n i t i o n  t o  f i n a n c i a l  s u p p o r t .  Where B la c k  
demanded " i s o l a t i o n , "  Douglas c a l l e d  f o r  accommodation.22
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The Supreme Court t h a t  d e c id e d  t h e  prayer  c a s e s ,  Engel
v. V i t a l e  (1962) and  A b in c t o n  v. Schempp (1963),  w as  v e r y
d i f f e r e n t  f ro m  t h e  C o u r t  t h a t  had  r u l e d  on t h e  e a r l i e r
e s t a b l i s h m e n t  c a s e s .  S i : :  o f  t h e  n i n e  j u s t i c e s  had  been
a p p o i n t e d  a f t e r  1952 ,  and a s e v e n t h  h ad  t a k e n  h i s  s e a t  i n
1949.23 Only Black and Douglas remained, and t h e i r  id ea s  on
j u d i c i a l  d e c i s i o n  making, e s p e c i a l l y  i n  c a s e s  in v o lv in g  b a s i c
freedoms, had evolved i n  the y ears  f o l l o w i n g  Everson.
Perhaps t h e  most im p o r ta n t  change i n  pe rsonne l  was t h e
appointment of  Earl Warren t o  r e p l a c e  Fred V inson  a s  Chief
J u s t ice .  Warren, a C a l i fo r n ia  P rogress ive  in  the  t r a d i t io n
of Hiram Johnson, s t r e s s e d  the value of honesty and openness
i n  gov e rn m en t  and a p p r o v e d  o f  a f f i r m a t i v e  g o v e r n m e n ta l
a c t i o n  i n  the  p u b l i c  i n t e r e s t .  He p la c e d  g r e a t  im portan ce
on p u b l i c  o p i n i o n ,  w hich  he  a s su m e d  t o  be e n l i g h t e n e d ,
p ro g re s s iv e ,  and h o n o rab le .24 From W arren 's  long  e x p e r i e n c e
in  s t a t e  p o l i t i c s ,  c u lm in a t in g  w i th  h i s  e l e c t i o n  a s  governor,
he had  come t o  r e g a r d  l e g i s l a t u r e s  a s  " n e i t h e r  'd e m o c r a t i c *
nor ' r e p r e s e n t s  t i v e ' " 2^ A r e c e n t  b io g ra p h e r  has  no ted :
He h a d  s e e n  t h e  c a p a c i t y  o f  l e g i s l a t o r s  t o  c r e a t e  
i s s u e s ,  t o  b l o c k  h u m a n i t a r i a n  l e g i s l a t i o n  on 
p a r o c h i a l  or p a r t i s a n  g r o u n d s ,  t o  c o n c e a l  t h e i r  
a c t i v i t i e s  f rom  t h e i r  c o n s t i t u e n t s ,  and  t o  p r o f i t  
from t h e i r  a s s o c i a t i o n  w i t h  l o b b y i s t s .  He rem ained  
a s  few of  h i s  p e e r s  on t h e  W a r r e n  C o u r t  d i d ,  a 
thoroughgoing s k e p t i c  a b o u t  th e  r e p r e s e n t a t i v e n e s s  
o r  d e m o c r a t i c  c h a r a c t e r  o f  t h e  l e g i s l a t i v e  
fo ru m .26
P o l i t i c a l  expe r ience  had, in  s h o r t ,  conv inced  Warren o f  the  
p r o p r i e ty  o f  j u d i c i a l  a c t i v i s m .
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Warren's a c t i v i s m  was i m p e l l e d  a l s o  by h i s  e t h i c a l  
approach to  d ec is ion  making. Preoccupied w ith  searching for  
the "just  r e s u l t , "  Warren r e a d i l y  abandoned t h e  c a r d in a l  
t e n e t s  governing  the j u d i c i a l  p r o c e s s  w h ich  may be d e f in e d  
as:  (1) "the d i s i n c l i n a t i o n  t o  usurp t h e  proper powers of  
other branches of government" and (2) the p ra ct ice  of basing  
"judicial d ec i s io n s  on properly a r t i c u la t e d  reasons."2?
The Constitution spoke d ir e c t l y  t o  Warren as  a 
person ,  a judge,  and an American c i t i z e n .  He 
co n ce iv ed  of the Court a s  an embodiment o f  v a lu e s  
t h a t  he b e l i e v e d  i n  and a s  a b a s i s  f o r  g ra n t in g  
him, a s  a judge,  power t o  p r o t e c t  t h o s e  v a l u e s .  
Warren re p e a te d ly  em p hasised  t h a t  he had a "duty" 
u n d er  t h e  C o n s t i t u t i o n  t o  s e e  t h a t  h i s  
understanding of i t s  im perat ives  was implemented, 
and he saw th e  C o n s t i t u t i o n ’ s i m p e r a t i v e s  a s  
e th ic a l  imperatives. The e t h ic a l  im peratives  tha t  
Warren read i n  the  C o n s t i t u t i o n  were so c l e a r  to  
him, and h i s  duty to  im plem ent them so apparent ,  
that  matters of doctr ina l  in t e r p r e ta t io n  were made 
s im p le  and m a t te r s  o f  i n s t i t u t i o n a l  power became 
nearly ir re lev a n t .
The gu id e l in es  tha t  determined an a c t i v i s t  approach derived
from Warren's v e r s i o n  of  P r o g r e s s i v i s m .  Committed to  "the
v ir tu es  of  independence, s e l f - r e l i a n c e ,  and autonomy," Warren
"preferred a f f i r m a t i v e  government a c t i o n  on ly  when humans
could not be expected t o  he lp  them se lves  or one another."2^
In s i tu a t io n s  such as  those  a s s o c ia t e d  w ith  the prayer cases
where powerful  i n t e r e s t s  t h r e a t e n e d  i n d i v i d u a l  r i g h t s ,
o n
activism provided the means t o  ach ieve  a "just result ."
I n d iv id u a l  r i g h t s ,  e s p e c i a l l y  t h o s e  guaranteed  by th e  
B i l l  of R ig h ts ,  were e s s e n t i a l  t o  j u s t i c e ,  a c c o r d in g  to  
Warren. An adherent  o f  th e  p h i lo s o p h y  of  n a tu ra l  r i g h t s ,  
Warren b e l i e v e d  th a t  t h e s e  amendments, "by c o d i f y i n g  t h i s  
sense of j u s t i c e ,  prov id ed  a b a s i s  by which American law
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c o u ld  be b r o u g h t  "more an d  m ore  i n t o  harmony v / i th  m o ra l  
p r i n c i p l e s . ,n31 Fo l low ing  from t h i s  p e r c e p t io n  of th e  B i l l
i
of R i g h t s  a s  em bodying  n a t u r a l  r i g h t s ,  W arren  c l a i m e d
j u d i c i a l  r e s p o n s i b i l i t y  f o r  p r o t e c t i n g  th e s e  b a s i c  freedoms
from a r b i t r a r y  a c t io n  by government.  Yet he a l s o  b e l ie v e d  i n
th e  need  t o  r e - i n t e r p r e t  t h e  c o n s t i t u t i o n a l  p r o v i s i o n s
a c c o r d i n g  t o  ch an g es  o v e r  t i m e ,  and  h e  m a i n t a i n e d  t h a t  t h i s
39r e s p o n s i b i l i t y  f e l l  t o  t h e  j u d i c i a r y  a s  w e l l .  *
I t  i s  a l s o  im p o r ta n t  t o  n o te  t h a t  Warren p laced  enormous
im p o r t a n c e  on e d u c a t i o n .  I n h e r e n t  i n  h i s  P r o g r e s s i v e
i d e a l i s m ,  e d u c a t i o n  p r o v i d e d  t h e  m e a n s  t o  a s s u r e  an
e n l ig h te n e d  c i t i z e n r y  and s o c i a l  j u s t i c e . 33 Using language
re m a rk a b ly  s i m i l a r  t o  t h a t  em p lo y ed  by P r e s i d e n t  Lyndon
J o h n so n  i n  t h e  1960s ,  W a r re n  e x p r e s s e d  h i s  f e e l i n g s  a b o u t
ed u cat ion  i n  an a d d r ess  t o  a c o n v e n t io n  o f  th e  N a t io n a l
Education A s s o c ia t io n  i n  1951:
W i t h i n  t h e  l i m i t s  o f  our  f i n a n c i a l  means e v e ry  
s o c i a l  o b j e c t i v e  o f  t h e  A m er ican  p e o p l e  m us t  be 
a d v a n c e d  n o t  o n ly  t o  r e l i e v e  undue h a r d s h i p  and  
a f f o r d  e q u a l  o p p o r t u n i t y  f o r  t h e  good l i f e ,  b u t  
a l s o  t o  d e m o n s t r a t e  t o  a n  o b s e r v i n g  an d  c r i t i c a l  
w o r l d  t h a t  ou r  g o v e r n m e n t a l  a n d  e c o n o m ic  s y s t e m s  
c a n  w o rk  h a n d  i n  h a n d  i n  t h e  e l i m i n a t i o n  o f  
p o v e r t y ,  s u f f e r i n g ,  and  d e g r a d a t i o n .  . . . 4
The argument t h a t  a i d  t o  p r i v a t e  and p a r o c h i a l  sch o o ls  was a
means t o  improve th e  q u a l i t y  of e d u c a t i o n  f o r  d isadvan taged
c h i l d r e n  m u s t  have  a p p e a l e d  t o  W a r r e n ' s  s e n s e  of  s o c i a l
j u s t i c e .
Both Wiley Rutledge and Frank Murphy passed  on i n  1949. 
Sherman M in ton ,  a p p o i n t e d  t o  f i l l  t h e  R u t l e d g e  v a c a n c y ,  
served from 1949-1956. He, i n  t u r n ,  was r e p la c e d  by Will iam
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J. Brennan. Eisenhower's s e l e c t i o n  of  Brennan has gen era l ly
been v ie w e d  a s  a p o l i t i c a l  move.35 Corning s h o r t l y  b e f o r e
the P r e s id e n t ia l  e l e c t i o n ,  the opening on th e  Court provided
the P r e s id e n t  "an o p p o r t u n i t y  to  d e m o n s tr a te  h i s  p e c u l i a r
a b i l i t y  for remaining 'above p o l i t i c s '  w h i le  a t  the sane t ime
taking an a c t io n  which might have con s id erab le  appeal among
norm ally  D em ocrat ic  urban e a s t e r n  C atho l ic s ."36 In ad d it ion ,
Eisenhower had e a r l i e r  announced a p o l ic y  of appointing  men
who had p r e v io u s  j u d i c i a l  e x p e r i e n c e ,  and Brennan was
37considered to  be an a b le  s t a t e  jucge.
Like Ilarren, Brennan was and i s  a j u d i c i a l  a c t i v i s t .  He
b e l iev es ,  one biographer has s ta te d ,  "that the c o n s t i t u t io n a l
fram ew ork  a c c o r d s  t h e  j u d i c i a r y  t h e  p r im a r y  t a s k  o f
p r o t e c t i n g  th e  i n t e g r i t y  of th e  i n d i v i d u a l  and t h a t  th e
procedural  a s p e c t s  o f  th e  j u d i c i a l  p r o c e s s  a r e  e s s e n t i a l
safeguards fo r  s u b s ta n t iv e  r ights ."33 Brennan h im se l f  c i t e d
the in crea s in g  number of th r e a t s  a g a in s t  in d iv id u a l  r ig h t s  by
the government as a j u s t i f i c a t i o n  for  a c t iv i s m  i n  an a r t i c l e
p ub l ished  i n  1965.
I t  w i l l  remain t h e  b u s i n e s s  o f  j u d g e s  t o  p r o t e c t  
fundam enta l  c o n s t i t u t i o n a l  r i g h t s  w h ich  w i l l  be 
t h r e a t e n e d  i n  w ays  n o t  p o s s i b l y  e n v i s a g e d  by th e  
F ra m e r s .  J u s t i c e s  y e t  t o  s i t ,  l i k e  t h e i r  
p r e d e c e s s o r s ,  a r e  d e s t i n e d  t o  la b o r  e a r n e s t l y  in  
that  endeavor -  we hope w ith  wisdom -  to  r e c o n c i l e  
the  complex r e a l i t i e s  of  t h e i r  t im es  w ith  the  
p r in c ip le s  which mark a f r e e  p e o p le .39
The i d e a  of  th e  law as  a " l i v i n g  p r o c e s s  r e s p o n s i v e  to
changing human needs" was a l s o  th e  theme o f  a l e c t u r e  he
d e l ivered  a t  the Georgetown U n iv ers i ty  Law Center th a t  same
year .  "The s h i f t  i s  t o  j u s t i c e , "  he s a i d ,  ’and away from
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f i n e - s p u n  t e c h n i c a l i t i e s  and a b s t r a c t  r u l e s . " 40 Not  
su rp r is ing ly ,  Brennan was considered  Warren's c l o s e s t  a l l y  on 
the Court.41
During the  years between Murphy's passing and Brennan's 
appointm ent,  no C a t h o l i c  s a t  on the  Court. In r e p l a c i n g  
I-Iurphy v/ith Tom Clark ,  P r e s id e n t  Truman i n s i s t e d  t h a t  
re l ig io u s  considerations  should not in f lu e n c e  h i s  d ec i s io n .  
What d id  i n f l u e n c e  Truman was h i s  d e s i r e  t o  a p p o in t  a l o y a l  
f r i e n d  who, c o n v e n i e n t l y ,  would  a l s o  s t r e n g t h e n  th e  V inson  
b lo c  on t h e  C o u r t .42 As a j u s t i c e ,  C la rk  e a r n e d  a 
r e p u t a t io n  f o r  u p h o ld in g  g o v e r n m e n t  s e c u r i t y  m e a s u r e s  
designed to  check communist subversion, r e f l e c t i n g  a general  
p a ttern  o f  f a v o r in g  government p o l i c i e s  over i n d i v i d u a l  
r i g h t s .  His most im p o r ta n t  c o n t r i b u t i o n  i n  t h e  a r e a  of  
church-state r e la t io n s  was h i s  m ajor ity  opinion  i n  the second 
prayer case,  School D i s t r i c t  o f  Abincton v. Schempp.
To f i l l  the  vacancy  l e f t  by R obert  Ja ck so n 's  d ea th ,  
Eisenhower ap po in ted  f e d e r a l  judge John M arshall  Harlan.42 
A c o n s e r v a t i v e ,  Harlan e s p o u s e d  th e  d o c t r in e  o f  j u d i c i a l  
re s tr a in t  and, consequently,  became the  pr inc ipa l  d is se n ter  
on the a c t i v i s t  Warren Court.44 The dominant themes i n  h i s  
opinions and the  dominant v a lu e s  in  h i s  approach to  d e c i s io n  
making included a r e c o g n i t io n  of the l e s s o n s  of h i s to r y ,  the  
importance of b a la n c in g  o p p o s in g  v a l u e s ,  th e  need t o  weigh  
the p r a c t i c a l  over th e  t h e o r e t i c a l ,  and the o b l i g a t i o n  t o  
preserve fed era l ism .45 One biographer has described Harlan's 
approach t o  d e c i s i o n  making a s  governed by "the canons of  
Process Jurisprudence":
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J u d i c i a l  d e ta c h m e n t  and d i s i n t e r e s t e d n e s s ;  a 
l im i t e d  lav/making r o l e  fo r  the e l i t i s t  ju d ic ia r y ;  a 
search  f o r  " p r i n c ip l e d  adj u d i c a t i o n , " which f o r  
Harlan meant an a d e q u a t e ly  broad r a t i o n a l e  i n  an 
o p in io n ,  to  s e r v e  a s  a c l e a r  gu ide  i n  d e c i d in g  
f u tu r e  c a s e s ;  a p resu m p t ion  i n  fa v o r  of  adherence  
to  precedent so a s  t o  promote c l a r i t y  and s t a b i l i t y  
i n  the  la w ,  even when a p r io r  d e c i s i o n  was found t o  
be d i s t a s t e f u l ;  e m p h a s i s  in  o p in io n  w r i t i n g ,  on 
careful  ex p o s i t io n  of the f a c t s ,  m arshall ing  of the  
arguments on both s id e s ,  and fu l l -b lo w n  statement  
of reasons for a d e c i s io n ;  the f o s t e r i n g  of harmony 
between lawmaking i n s t i t u t i o n s  by deference to  the  
a c t i o n s  o f  a d m i n i s t r a t i v e  a g e n c i e s  w h e n e v er  
p o s s i b l e ;  and s e l f - c o n s c i o u s ,  m e th o d ic a l ,  and 
a r t i c u la t e  balancing of  competing s o c ia l  v a lu es  in  
circumstances where the C onst i tu t ion  required such  
weighing.
With regard t o  fundam ental  freedom s,  Earlan  m o d i f i e d  h i s  
policy  of r e s tr a in t  somewhat, y e t  he c o n s i s t e n t ly  opposed the 
absolute protect ion  of F ir s t  Amendment freedoms a g a in s t  the  
e x e r c i s e  of governm ental  power . ^  When such c a s e s  came 
b efo re  th e  Court, Harlan a t te m p te d  t o  b a la n ce  i n d i v i d u a l
A Orights  aga in s t  the demands of organized s o c ie ty .
P o t t e r  S t e w a r t  j o i n e d  t h e  C o u r t  i n  1958 ,  r e p l a c i n g  
Harold Burton, who had r e t i r e d .  R e je c t in g  both  a d o c t r i n a i r e  
adherence to  t h e  idea  of j u d i c i a l  r e s t r a i n t  and an i n f l e x i b l e  
commitment t o  i n d iv id u a l  r i g h t s ,  S te w a r t  i n s i s t e d  on th e  need 
t o  b a l a n c e  i n d i v i d u a l  r i g h t s  a g a i n s t  t h e  n e e d s  o f  s o c i e t y .  
"The u n l i m i t e d  e x t e n s i o n  of  a n  i n d i v i d u a l  r i g h t ,  w i t h o u t  
a t t e m p t i n g  t o  p l a c e  i t  i n  i t s  m odern  s e t t i n g  an d  g i v i n g  
c o n s id e r a t i o n  to  c o u n t e r v a i l i n g  c l a im s , "  he warned, "may so 
reduce  t h e  l e g i s l a t u r e ' s  e f f o r t s  t o  p ro m o te  f o r  t h e  common 
good t h a t ,  a s  a p r a c t i c a l  m a t t e r ,  l e g a l  r e c o g n i t i o n  of  t h a t  
r i g h t  w i l l  be i r r e l e v a n t  f o r  most p eop le ."4^ Convinced of  
t h e  need  f o r  g o v e rn m e n t  t o  r e s p o n d  t o  s o c i a l  and  ec o n o m ic
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co n d i t io n s ,  S tew ar t  o b je c te d  t o  th o s e  d e c i s i o n s  t h a t ,  in  h i s
!
! e s t i m a t i o n ,  p l a c e d  e x c e s s i v e  w e i g h t  on i n d i v i d u a l  r i g h t s  -
i
| the  r i g h t s  of  th e  accused,  the  r i g h t  of p r iv a c y ,  th e  r i g h t  t o  
vo te ,  and the  p r o h i b i t i o n  of la w s  e s t a b l i s h i n g  re l ig io n .^ ®  
S te w a r t ' s  approach to  d e c i s io n  making, c o n seq u en t ly ,  was t o  
c o n c e n t r a t e  on th e  s p e c i f i c  f a c t s  o f  a c a s e  " r a t h e r  t h a n  on
g e n e r a l i z e d  f o r m u l a t i o n s  o f  s u b s t a n t i v e  c o n s t i t u t i o n a l
51s ta n d a rd s ,"  such a s  s e p a r a t i o n  of church ana  s t a t e .
In  1962 P re s id e n t  Kennedy a p p o in ted  two c lo s e  a s s o c i a t e s  
to  t h e  su p rem e  C our t .  B ryon  W h i te  t o o k  t h e  s e a t  f o r m e r l y  
o cc u p ie d  by S t a n l e y  Reed and ,  f rom 1 9 5 7 - 6 2 ,  by C h a r l e s  
W h i t t a k e r .  W h i t e ' s  f r i e n d s h i p  w i t h  J o h n  Kennedy e x t e n d e d  
back t o  t h e i r  s e r v i c e  i n  t h e  P a c i f i c  d u r i n g  W orld  War I I ,  b u t  
i t  was renewed dur ing  th e  1960 P r e s i d e n t i a l  campaign when he 
v o l u n t e e r e d  t o  head  t h e  Kennedy f o r c e s  i n  C o lo rad o .  At t h e  
r e q u e s t  o f  R o b e r t  Kennedy, t h e  n e w l y - e l e c t e d  P r e s i d e n t  
a p p o i n t e d  W h i te  t o  t h e  p o s i t i o n  o f  Deputy  A t t o r n e y  G e n e r a l .  
As i n d i c a t e d  by t h i s  ev o lv in g  r e l a t i o n s h i p .  White  was f i r m l y  
c o m m i t t e d  t o  t h e  K ennedy  b r a n d  o f  t w e n t i e t h - c e n t u r y  
l i b e r a l i s m ,  and "in  a r e a s  where p o l i t i c a l  s o l u t i o n s  a r e  o f t e n  
u n a v a i l i n g  an d  w h e re  t h e  c l a i m s  a t  i s s u e  r e l a t e  t o  t h e  
m a t e r i a l  i n t e r e s t s  of d i s f a v o r e d  g r o u p s  an d  n o t  s y m b o l i c  
n o t i o n s  o f  l i b e r t y , "  h e  r e a d i l y  a d o p t e d  a n  a c t i v i s t  
a t t i t u d e . 52 For example, he c o n s i s t e n t l y  r u l e d  i n  f a v o r  of
c l a i m a n t s  i n  c a s e s  i n v o l v i n g  r a c i a l  d i s c r i m i n a t i o n ,  v o t i n g  
r i g h t s ,  and equal e d u c a t io n a l  o p p o r t u n i t y . ^
L ik e  W h i te ,  A r t h u r  J .  G o ld b e rg  w as  a member of  t h e  
Kennedy te am .  He had  b een  one of K en n ed y 's  c h i e f  a d v i s o r s
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d u r in g  t h e  cam paign  a n d  had  s e r v e d  a s  S e c r e t a r y  of  L abor  
before  a c c e p t in g  th e  j u d i c i a l  appo in tm en t .  He took  the  s e a t  
t h a t  had  b een  o c c u p i e d  by F e l i x  F r a n k f u r t e r  s i n c e  1939 .  
G o ldberg  a c q u i r e d  a r e p u t a t i o n  f o r  d e f e n d i n g  i n d i v i d u a l  
r i g h t s  d u r i n g  t h e  t h r e e  y e a r s  he  was a member o f  t h e  C o u r t .  
Viewing j u d i c i a l  power a s  an  i n t e g r a l  p a r t  of our  p o l i t i c a l  
sys tem  b u t  c o n c e r n e d  t h a t  j u d i c i a l  r e v i e w  n o t  be c o n f u s e d  
w i th  j u d i c i a l  supremacy, he concluded t h a t  th e  j u s t i c e s  "do 
have t h e  g r e a t  power t o  a s s e r t  our  n a t i o n a l  c o n s c i e n c e . "54 
The dominant f a c t o r  i n  G oldberg 's  d e c id in g  cases  d e a l in g  w i t h  
the  s i l l  of  R igh ts  and p e r s o n a l  l i b e r t y  was h i s  "commitment 
t o  p r i n c i p l e , "  by w h ic h  h e  m e an t  a s t r i c t  a d h e r e n c e  t o  
c o n s t i t u t i o n a l  p r o v i s io n s .  T h is  was r e f l e c t e d  i n  h i s  v o t e s  on 
the  two p ray e r  c a s e s . ^
Commitment t o  p r i n c i p l e  a l s o  c h a r a c t e r i z e d  t h e  approach 
ta k en  by t h e  two s u r v i v o r s  of t h e  1947 C o u r t .  By 1962 b o th  
Black and Douglas had moved tow ard  a l i t e r a l  i n t e r p r e t a t i o n  
of t h e  F i r s t  Amendment a n d  an  i n c r e a s i n g l y  r e s t r i c t i v e  
u n d e r s t a n d i n g  o f  t h e  E s t a b l i s h m e n t  C l a u s e .  W ith  r e g a r d  t o  
c h u r c h - s t a t e  i s s u e s ,  t h e i r  i n s i s t e n c e  on s t r i c t  s e p a r a t i o n  
p robab ly  evolved  a s  th e y  saw th e  Everson d e c i s i o n  i n v i t i n g  
f u r t h e r  l e g i s l a t i o n  t o  a i d  s e c t a r i a n  s c h o o l s .  S i n c e  
p o l i t i c i a n s  had been u n d e t e r r e d  by th e  pronouncements o f  th e  
m a j o r i t y  i n  E v e rso n  a g a i n s t  any  o t h e r  f o r m s  of  a i d ,  t h e  two 
s e n i o r  j u s t i c e s  p r e s u m a b l y  f e l t  c o m p e l l e d  t o  c l a r i f y  t h e i r  
o r i g i n a l  m e an in g  a n d  s e t  more d e f i n i t e  b a r r i e r s  a g a i n s t  
in f r in g e m e n t  of th e  F i r s t  Amendment.
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J B l a c k ' s  m o v e m en t  t o w a r d  a n  " a b s o l u t i s t "  p o s i t i o n ,  
e v i d e n t  i n  h i s  McCollum and  Z orach  o p i n i o n s ,  was a l o g i c a l  
e x te n s io n  of  h i s  r e j e c t i o n  of  s u b s t a n t i v e  due p rocess .  Black 
o b j e c t e d  t o  s u b s t a n t i v e  due p r o c e s s  b e c a u s e  he b e l i e v e d  i t  
undermined t h e  purpose of a w r i t t e n  c o n s t i t u t i o n  by r e q u i r i n g  
th e  Court  t o  c r e a t e  nebulous s t a n d a rd s  such a s  "fundamental  
f a i r n e s s , "  " c o n s c i e n c e - s h o c k i n g  c o n d u c t , "  o r  
" r e a s o n a b l e n e s s . "  By a d o p t i n g  a l i t e r a l  i n t e r p r e t a t i o n  of  
t h e  F i r s t  Amendment, B lack  c o n t e n d e d ,  t h e  C o u r t  c o u l d  
c i r c u m v e n t  t h e  p r o b le m s  o f  i n c o n s i s t e n c y  and  p e r s o n a l  
p r e j u d i c e ,  w h ic h  a r e  i n e v i t a b l e  i n  t h e  p r o c e s s  o f  
" b a l a n c i n g . " 56
The g r e a t  d an g e r  of  t h e  j u d i c i a r y  b a l a n c i n g  
p r o c e s s  [he w r o t e ]  i s  t h a t  i n  t i m e s  of em ergency  
and s t r e s s  i t  g iv e s  t h e  Government t h e  power t o  do 
w h a t  i t  t h i n k s  n e c e s s a r y  t o  p r o t e c t  i t s e l f ,  
r e g a r d l e s s  o f  t h e  r i g h t s  o f  i n d i v i d u a l s .  I f  t h e  
n ee d  i s  g r e a t ,  t h e  r i g h t  o f  G overnment can  a lw a y s  
be s a i d  t o  o u tw e i g h  t h e  r i g h t s  o f  t h e  i n d i v i d u a l .
I f  "ba lanc ing"  i s  acce p ted  a s  th e  t e s t ,  i t  would be 
h a rd  f o r  a c o n s c ie n t io u s  judge  t o  ho ld  o th e rw is e  i n  
t i m e s  of  d i r e  need .  And la v /s  a d o p t e d  i n  t i m e s  of 
d i r e  need a r e  o f t e n  very  h as ty  and o p p re s s iv e  law s ,  
e s p e c i a l l y  when, a s  o f t e n  happens,  they a r e  c a r r i e d  
o v e r  and  a c c e p t e d  a s  n o r m a l .  F u r t h e r m o r e ,  t h e  
b a l a n c i n g  a p p r o a c h  to  b a s i c  i n d i v i d u a l  l i b e r t i e s  
a s s u m e s  t o  l e g i s l a t o r s  an d  t o  j u d g e s  m ore  power 
th a n  e i t h e r  the  Framers o r  I  m yse lf  b e l i e v e  should  
be e n t r u s t e d ^  w i t h o u t  l i m i t a t i o n ,  t o  any man o r  
group of men.57
In  a d d i t i o n  t o  e n h a n c in g  t h e  p o w e rs  of  l e g i s l a t o r s  a n d  
j u d g e s ,  b a l a n c i n g  w o u ld  f u n d a m e n t a l l y  change th e  n a t u r e  of 
government.  The b a lanc ing ,  he m a in ta in e d ,  had a l r e a d y  been 
d one :  "The F ra m ers  b a l a n c e d  [ t h e ]  f r e e d o m s  of r e l i g i o n ,
speech ,  p r e s s ,  assembly,  and p e t i t i o n  a g a in s t  t h e  needs of  a
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p o w er fu l  c e n t r a l  g o v e rn m e n t  and d e c i d e d  t h a t  i n  t h o s e
C O
| freedoms l i e s  t h i s  n a t i o n ' s  only  t r u e  s e c u r i t y . " JO
D uring  a 196 2 i n t e r v i e w  w i t h  P r o f e s s o r  Edmond Cahn, 
B lack  expounded  on h i s  " a b s o l u t i s t "  p o s i t i o n .  "Ho l a w , "  h e  
expla ined ,  r e f e r r i n g  t o  t h e  wording of  t h e  F i r s t  Amendment, 
"m eans  no l a w . "  He t h e n  a d m i t t e d  t o  b e i n g  " s l i g h t l y  
i n f l u e n c e d  by t h e  f a c t  t h a t  I  do n o t  t h i n k  C o n g re s s  s h o u l d  
make any law  w i t h  r e s p e c t  t o  t h e s e  s u b j e c t s  f t h e  r i g h t s  
p ro te c te d  by th e  F i r s t  Amendment]."59
D o u g l a s ,  t o o ,  w a s  m o v in g  t o w a r d  a n  a b s o l u t i s t  
i n t e r p r e t a t i o n  of t h e  F i r s t  Amendment. "The i m p o r t a n c e  of 
p r o c e d u r a l  i n t e g r i t y  a s  a s h i e l d  f o r  f r e e d o m  of  c o n s c i e n c e  
w as ,"  a c c o r d i n g  t o  one b i o g r a p h e r ,  "a c e n t r a l  them e i n  
D o u g la s 's  a p p ro a c h  t o  c i v i l  l i b e r t i e s . " ^  The common 
r e j e c t i o n  of j u d i c i a l  b a la n c in g  d id  n o t ,  however, mean t h a t  
Douglas and  B lac k  a g r e e d  on w h a t  i s  m ean t  by t h e  te rm  
" e s t a b l i s h m e n t "  a s  u se d  i n  t h e  F i r s t  Amendment.  Q u i t e  t h e  
c o n t r a r y .  Douglas  a d h e r e d  t o  th e  d e f i n i t i o n  h e  had  u se d  i n  
Zorach. t h a t  e s t a b l i s h m e n t  i n h e r e n t l y  in v o lv e d  e x p e n d i tu r e  of 
p u b l ic  monies f o r  r e l i g i o u s  purposes ,  and  Black p e r s i s t e d  i n  
h i s  b e l i e f  t h a t  e s t a b l i s h m e n t  in c lu d ed  any form of s u p p o r t  or  
encouragement of r e l i g i o n  by government.  These d i f f e r e n c e s  
found e x p r e s s i o n  i n  t h e i r  s e p a r a t e  o p i n i o n s  i n  E n g e l  and  
Abington.
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As had been t r u e  i n  e a r l i e r  e s t a b l i s h m e n t  c a s e s ,  t h e  
Cour t  d i v i d e d  n o t  o n ly  i n  i t s  d e c i s i o n s  i n v o l v i n g  p r a y e r  i n  
p u b l i c  s c h o o l s  b u t  a l s o  on t h e  m e an in g  of  " n e u t r a l i t y "  a s  
a p p l i e d  i n  c h u r c h - s t a t e  c a s e s .  I n  b o t h  E nge l  and A b in g to n  
the  m a jo r i t y  found r e l i g i o u s  e x e r c i s e s  i n  p u b l i c  s c h o o ls  a 
v i o l a t i o n  of  t h e  E s t a b l i s h m e n t  C l a u s e ,  b u t  t h e i r  o p i n i o n s  
a l s o  co n c ed e d  t h a t  i n  o t h e r  s i t u a t i o n s  t h e  g o v e rn m e n t  
sponsors r e l i g i o u s  a c t i v i t i e s  i n  o rd e r  t o  a s s u r e  t h e  r i g h t  t o  
f r e e  e x e r c i s e .  The d i f f i c u l t y  i n  d r a w in g  a d i s t i n c t i o n  
between a l lo w in g  p r a y e r  i n  s c h o o ls  and o f f i c i a l  su p p o r t  
fo r  r e l i g i o n  e lsew here  prompted c o n c u r r in g  o p in io n s  i n  both 
Enael and A b in g to n  and s h a p e d  t h e  d i s s e n t i n g  o p i n i o n s  o f  
J u s t i c e  S te w a r t .  " N e u t r a l i ty "  c l e a r l y  meant d i f f e r e n t  t h i n g s  
to  d i f f e r e n t  people.
Engel  and A b in g to n  a r e  a l s o  i m p o r t a n t  b e c a u s e  th e y  
r a i s e d  th e  i s s u e  of f u t u r e  a i d  t o  s e c t a r i a n  schoo ls .  Most of  
t h e  j u s t i c e s  w e re  p r e p a r e d  t o  d e a l  w i t h  t h e  c a s e s  on t h e i r  
own t e r m s ,  b u t  W i l l i a m  0. D oug las  w as  n o t .  For him t h e  
q u e s t io n  of r e l i g i o n  i n  t h e  p u b l i c  s c h o o l s  was most im p o r ta n t  
because i t  a f fo rd e d  an  o p p o r tu n i ty  t o  l a y  th e  groundwork f o r  
f u t u r e  d e c i s i o n s  on a i d  t o  p a r o c h i a l  s ch o o ls .  The f a c t  t h a t  
Douglas w ro te  h i s  o p in io n s  from t h i s  p e r s p e c t i v e  adds w e ig h t  
to  our exam ina t ion  of  th e s e  two cases .
B la c k  a g a i n  s p o k e  f o r  t h e  m a j o r i t y  i n  t h e  New York 
R eg en ts  P r a y e r  c a s e ,  E nge l  v. V i t a l e . In  an  e f f o r t  t o  a v o i d  
the  problem of r e c o n c i l i n g  McCollum and  Zorach, he r e l i e d  on
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history  to support h i s  p o s i t i o n  th a t  government should not in  
any way be in v o lv e d  i n  th e  b u s i n e s s  of  r e l i g i o n .  "When the
I
power, p r e s t ig e  and f i n a n c i a l  support of government i s  placed
behind a p a r t i c u l a r  r e l i g i o u s  b e l i e f , "  B lack  w r o t e ,  "the
i n d i r e c t  c o e r c i v e  p r e s s u r e  upon r e l i g i o u s  m i n o r i t i e s  t o
conform t o  the  p r e v a i l i n g  o f f i c i a l l y  approved r e l i g i o n  i s
p l a in ." 61 But the  purposes behind th e  Establishment Clause
in c lu d e d  a l s o  "the b e l i e f  t h a t  a union of  government and
r e l ig io n  tends to  destroy government and t o  degrade re l ig io n "
and "an awareness of the h i s t o r i c a l  f a c t  that  governmentally-
e s t a b l i s h e d  r e l i g i o n s  and r e l i g i o u s  p e r s e c u t i o n  go hand i n
hand.1,62 Convinced th a t  the only way t o  achieve  n e u tr a l i t y
i s  by m a in t a in in g  a s t r i c t  s e p a r a t i o n  betw een  church and
s t a t e ,  he concluded:
I t  i s  ne ither  s a c r i l e g i o u s  nor a n t i r e l i q i o u s  to  say 
t h a t  each s e p a r a te  government i n  t h i s  cou n try  
sh o u ld  s t a y  out o f  t h e  b u s i n e s s  o f  w r i t i n g  or  
sanct ion ing  o f f i c i a l  prayers and l e a v e  that purely  
r e l i g i o u s  fu n ct io n  t o  th e  people them selves  and t o  
t h o s e  the  p eo p le  ch o o se  t o  lo o k  t o  f o r  r e l i g i o u s  
guidance. [Emphasis added.] 62
Douglas concurred  w i t h  th e  r e s u l t  of  th e  m a j o r i t y ' s  
opinion: the  government had no r ig h t  t o  au thor ize  prayer
in  p u b l i c  s c h o o l s .  However, he adhered  t o  h i s  e a r l i e r  
p o s i t io n  th a t  es tab l ishm ent  in h eren t ly  in v o lv e s  expenditure  
of p u b l i c  m onies  f o r  r e l i g i o u s  p urposes .  H is  o b j e c t i o n  t o  
the New York Regents prayer d i f f e r e d  from Black's i n  t h a t  he 
found "no e lem en t  o f  c o m p u ls io n  or c o e r c i o n  i n  New York's  
r e g u la t io n ." 64 For th a t  reason, the case  was d is t in g u ish e d  
from McCollum. The q u e s t i o n ,  D ouglas  m a in ta in e d ,  was 
"whether Mew York o v e r s t e p s  t h e  bounds when i t  f i n a n c e s  a
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r e l i g i o u s  e x e r c i s e . " 65 A c c o rd in g  t o  h i s  r e a s o n i n g ,  "A 
r e l i g i o n  i s  n o t  e s t a b l i s h e d  i n  t h e  u s u a l  s e n s e  m e r e ly  by
i
! l e t t i n g  t h o s e  who ch oose  t o  do so say  t h e  p r a y e r  t h a t  t h e
p u b l i c  school  t e a c h e r  l e a d s .  Yet once government f i n a n c e s  a
r e l i g i o u s  e x e rc i s e  i t  i n s e r t s  a d i v i s i v e  i n f lu e n c e  i n t o  our 
66communities."
On t h e  b a s i s  o f  t h i s  d e f i n i t i o n  o f  e s t a b l i s h m e n t ,  
Douglas n o t  only found t h e  Regents '  P rayer  u n c o n s t i t u t i o n a l  
but a l s o  concluded t h a t  t h e  Everson d e c i s i o n  " in  r e t r o s p e c t "  
was "out o f  l i n e  w i th  th e  F i r s t  Amendment."6? " I t s  r e s u l t  
i s  a p p e a l i n g , "  he  a d m i t t e d ,  " a s  i t  a l l o w s  a i d  t o  be g i v e n  t o  
needy c h i ld re n .  Yet by th e  same token ,  p u b l i c  funds could  be 
used to  s a t i s f y  e th e r  needs o f  c h i l d r e n  i n  p a ro c h ia l  schoo ls  
-  lunches ,  books, and t u i t i o n  being  obvious  examples."68 In 
making t h i s  s t a t e m e n t ,  D o u g la s  was c e r t a i n l y  n o t  r e j e c t i n g  
the b a s ic  p r i n c i p l e  of governm ent 's  h e l p in g  needy c h i l d r e n ,  
but  he  was e x p r e s s i n g  h i s  d o u b t s  a b o u t  p r o v i d i n g  t h e  a i d  
th ro u g h  a c h u r c h - r e l a t e d  i n s t i t u t i o n .  H is  r e t h i n k i n g  of  
F i r s t  Amendment i s s u e s  convinced  him t h a t  t h e  c h i l d - b e n e f i t  
t h e o r y  was m e re ly  a s u b t e r f u g e  t o  p e r m i t  a s s i s t a n c e  t h a t  
would o th e rw ise  be u n c o n s t i t u t i o n a l . 60
The f a c t  t h a t  D o u g las  s h i f t e d  t h e  f o c u s  o f  h i s  o p i n i o n  
from p r a y e r  t o  a i d  t o  p a r o c h i a l  s c h o o l s  s u g g e s t s  t h a t  he  
c o n s i d e r e d  g o v e rn m e n t  f u n d i n g  o f  c h u r c h - r e l a t e d  s c h o o l s  a 
p r e s s in g  and f a r  more s e r i o u s  t h r e a t  t o  t h e  F i r s t  Amendment 
than d a i l y  r e c i t a t i o n  of a nondenom inat iona l  p r a y e r .70 I t  
a l s o  encourages  s p e c u l a t i o n  r e g a rd in g  h i s  m ot ive  i n  v o t i n g  t o  
d e c l a r e  t h e  R e g e n t s '  P r a y e r  u n c o n s t i t u t i o n a l .  s i n c e  he
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disagreed with  Black's understanding o f  "establishment" and 
r e i t e r a t e d  w i t h i n  h i s  Engel o p in i o n  t h a t  an e s t a b l i s h m e n t  
I e n t a i l s  t h e  e x p en d itu re  o f  p u b l i c  m o n ie s  f o r  r e l i g i o u s  
purposes, Douglas was o b l ig a te d  to  show how the saying of the  
prayer co n s t i tu te d  an a d d it ion a l  expense to  th e  taxpayer. He 
did not do t h i s .  Instead, he proceeded t o  the d i scu ss io n  of 
Everson. 71 The sequence of Douglas'  o p in io n  r e v e a l s  how 
serious he considered the threat  of e s ta b l ish m en t  inherent  in  
s ta te  and fed era l  programs th a t  channelled funds t o  nonpublic  
s c h o o l s .  F u r th e r  i t  i n d i c a t e s  a d e s i r e  t o  u s e  th e  
o p portu n i ty  a t  hand t o  r e a f f i r m  h i s  o p p o s i t i o n  t o  such a id .  
Douglas' in t e n t  v/as unquestionably to  add another precedent  
to  th e  a r s e n a l  t h a t  co u ld  be used by th e  Court i n  f u t u r e  
pa ro chi a id  cases.
J u s t i c e  S te w a r t ' s  was th e  s i n g l e  v o i c e  of d i s s e n t  i n  
Engel v. V i t a l e . L ike D ouglas ,  S t e w a r t  found  no e lem en t  o f  
c o erc io n  i n  t h e  new York lav; s i n c e  t h o s e  who o b j e c t e d  t o  
s a y i n g  t h e  p r e s c r i b e d  p r a y e r  w e r e  r e a d i l y  e x c u s e d .  
Permitting ch i ldren  to  say a prayer i n  th e  public  sch oo ls ,  he 
i n d i c a t e d ,  was not  th e  e q u i v a l e n t  o f  c o m p e l l i n g  them t o  
p a r t i c i p a t e  i n  a r e l i g i o u s  e x e r c i s e .  "On t h e  co n tr a r y ,  • . . 
to  deny th e  w ish  of t h e s e  s c h o o l  c h i l d r e n  t o  j o i n  i n  r e c i t i n g  
t h i s  prayer i s  t o  deny them th e  o p p o r tu n i ty  o f  sh a r in g  i n  th e  
s p ir i tu a l  h er i tage  of our Nation."72 what i s  re levan t ,  he 
in s i s t e d ,  i s  the  h is to ry  of r e l i g i o u s  t r a d i t i o n  in  the  United  
S ta tes ,  " re f lec ted  in  c o u n t le s s  p r a c t i c e s  of the i n s t i t u t i o n s  
and o f f i c i a l s  o f  our government."72 In l i g h t  of  th e  many 
o f f i c i a l  acknow ledgem ents  of a D iv in e  Power found i n  our
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national symbols aria our governmental p r a c t i c e s ,  the Court's
.
| p r o h i b i t i o n  of a v o lu n ta ry ,  nondenom inat iona l  p ra y e r  i n  s t a t el
schoo ls ,  he concluded, v;as i n c o n s i s t e n t  and u n n ecessa ry .
| The com panion  c a s e s  S choo l  D i s t r i c t  o f  A b in g to n  v.
Schempp and Ilurrav v. C u r l e t t  (1963) c h a l l e n g e d  t h e  p r a c t i c e  
of r e a d i n g  f rom  t h e  B i b l e  o r  r e c i t i n g  t h e  L o r d ' s  P r a y e r  a t  
t h e  b e g i n n i n g  o f  t h e  s c h o o l  day .  I n  f i v e  s e p a r a t e  o p i n i o n s  
( three  co n cu r r in g  and one d i s s e n t i n g ) ,  t h e  Court  r u l e d  e i g h t  
t o  one t h a t  r e l i g i o u s  e x e r c i s e s  o f  any s o r t  i n  a p u b l i c  
school a r e  u n c o n s t i t u t i o n a l .  The c a r e  taken  by th e  j u s t i c e s  
to  s e t  f o r t h  t h e i r  r ea so n in g  a n t i c i p a t e d  t h e  popu la r  o u t rag e  
t h a t  w o u ld  g r e e t  t h i s  d e c i s i o n  a n d ,  a s  i n  e a r l i e r  
e s t a b l i s h n e n t  c a s e s ,  r e v e a l e d  t h e  d i f f i c u l t y  o f  
d i s t i n g u i s h i n g  between t h a t  which i s  f o rb id d e n  by th e  F i r s t  
Amendment and t h a t  which i s  not .
Once again the j u s t i c e s  t r i e d  t o  determine the  meaning 
of "neutrality." This t im e the  m ajority  even o f fe r ed  a t e s t  
th a t  co u ld  be used by th e  Court when d e a l i n g  w i th  q u e s t i o n s  
of estab lishm ent.  The t e s t  and accompanying g u id e l in e s  that  
w ere  s u g g e s t e d  i n  t h e  c o n c u r r i n g  o p i n i o n s  t a c i t l y  
acknowledged that  the w a l l  of separat ion  was ne ither  s t r a ig h t  
nor h igh .  S te w a r t ' s  d i s s e n t  o p en ly  c h a l l e n g e d  t h e  w a l l ' s  
e x is te n c e .
J u s t i c e  Clark  r e a d i l y  a d m i t t e d  i n  h i s  m a j o r i t y  o p in io n  
t h a t  w h i le  th e  p r i n c i p l e  of n e u t r a l i t y  was the  govern ing  r u l e  
i n  e a r l i e r  c h u r c h - s t a t e  d e c i s i o n s ,  t h e  work ing  d e f i n i t i o n  of  
t h a t  te rm v a r i e d  a c c o rd in g  t o  i n d i v i d u a l  i n t e r p r e t a t i o n s  of 
the  E s ta b l i sh m en t  Clause.  For some, n e u t r a l i t y  meant t o t a l
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a b s t e n t i o n  "from fu s in g  f u n c t i o n s  of Government and r e l i g i o u s
s e c t s , "  w h e r e a s ,  f o r  o t h e r s ,  t h e  F i r s t  Amendment r e q u i r e d
to ta l sep ara tion  but not "in every and a l l  resp ects." 74  In
I an e f f o r t  t o  ach ieve  some c o n s i s te n c y ,  C la rk  proposed  a t e s t :
[W ]ha t  a r e  t h e  p u r p o s e  an d  p r i m a r y  e f f e c t  o f  t h e  
e n a c t m e n t ?  I f  e i t h e r  i s  t h e  a d v a n c e m e n t  o r  
i n h i b i t i o n  of r e l i g i o n  t h e n  t h e  enactm ent  exceeds  
th e  scope o f  l e g i s l a t i v e  power a s  c i r c u m s c r ib e d  by 
t h e  C o n s t i t u t i o n .  That  i s  t o  say t h a t  t o  w i t h s t a n d  
t h e  s t r i c t u r e s  o f  t h e  E s t a b l i s h m e n t  C la u s e  t h e r e  
must be a s e c u la r  l e g i s l a t i v e  purpose  and a p r im ary  
e f f e c t  t h a t  n e i t h e r  a d v a n c e s  n o r  i n h i b i t s  
r e l i g i o n . 75
The c o e r c i v e  e f f e c t  o f  an e n a c t m e n t ,  C l a r k  c o n t i n u e d ,  may
a l s o  be a d e t e r m i n i n g  f a c t o r .  In  f r e e  e x e r c i s e  c a s e s ,  a
ru l in g  t h a t  a law i s  u n c o n s t i t u t i o n a l  depends on ev id en ce  of
c o e r c i o n ,  b u t  t h a t  i s  n o t  t r u e  i n  t h o s e  i n v o l v i n g  t h e
q u e s t io n  of e s t a b l i s h m e n t . 7®
C l a r k  r e j e c t e d  c h a r g e s  t h a t  p r o h i b i t i o n  o f  p r a y e r  i n
p u b l i c  s c h o o l s  would  c o n s t i t u t e  h o s t i l i t y  t o w a r d  r e l i g i o n
w h i l e  a t  t h e  same t i m e  e s t a b l i s h i n g  a " r e l i g i o n  o f
s e c u l a r i s m . "  T h is  d e c i s i o n ,  he p o i n t e d  o u t ,  p r e c l u d e d
r e l i g i o u s  e x e r c i s e s  b u t  d i d  n o t  f o r b i d  t h e  s t u d y  of
c o m p a r a t i v e  r e l i g i o n ,  t h e  h i s t o r y  of  r e l i g i o n  a n d  i t s
r e l a t i o n s h i p  t o  t h e  a d v a n c e m e n t  o f  c i v i l i z a t i o n ,  n o r  t h e
study of t h e  B ib le  a s  l i t e r a t u r e .
R e fu t in g  t h e  c o n t e n t i o n  t h a t  t h e  r i g h t  t o  f r e e  e x e r c i s e
of r e l i g i o n  i m p l i e d  a c t i o n  by t h e  g o v e rn m e n t  t o  f a c i l i t a t e
th e  p r a c t i c e  of r e l i g i o n ,  C la rk  w ro te :
[W]e canno t  a c c e p t  t h a t  th e  concep t  of n e u t r a l i t y  
. . .  c o l l i d e s  w i t h  t h e  m a j o r i t y ' s  r i g h t  t o  f r e e  
e x e r c i s e  of  r e l i g i o n .  W h i le  t h e  F re e  E x e r c i s e  
Clause c l e a r l y  p r o h i b i t s  t h e  use of  s t a t e  a c t i o n  t o  
deny t h e  r i g h t s  o f  f r e e  e x e r c i s e  t o  a n y o n e , i t  h a s
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never meant that  a majority  could use the machinery 
of  th e  s t a t e  to  p r a c t i c e  i t s  b e l i e f s .  [Emphasis  
C la r k 's ]78
In short ,  enforcement of the c o n s t i t u t io n a l  mandate aga inst  
any law te n d in g  tow ards  e s t a b l i s h m e n t  d id  n o t ,  so  f a r  a s  
Clark c o u ld  s e e ,  undermine th e  g u aran tee  of  f r e e  e x e r c i s e .  
His c lea r  and firm pronouncement on t h i s  point  purported t o  
s e t  s t r i c t  l i m i t a t i o n s  f o r  d e a l i n g  w i t h  t h e  i s s u e  of  a id  t o  
parochial schools .
As in  h i s  S n ce l  o p in i o n ,  D ouglas  a n t i c i p a t e d  f u t u r e  
s u i t s  c h a l l e n g i n g  government programs t o  fund n o n p u b l ic  
schools .  He used Abington to  r e s t a t e  h i s  op pos i t ion  t o  such 
programs. He contended th a t  the use of p u b l ic  f a c i l i t i e s  f o r  
r e l i g i o u s  e x e r c i s e s  was comparable  t o  t h e  ex p e n d itu r e  of  
public  funds and, for  th a t  reason, u n con st i tu t ion a l .  Having 
pronounced t h i s  judgment, he continued:
The mo s t  e f f e c t i v e  way t o  e s t a b l i s h  any  
i n s t i t u t i o n  i s  t o  f i n a n c e  i t :  and t h i s  t r u t h  i s  
r e f l e c t e d  in th e  a p p e a ls  bv church groups f o r  
p u b l i c  funds t o  f i n a n c e  t h e i r  r e l i g i o u s  s c h o o l s .  
Financing a church e i t h e r  in  i t s  s t r i c t l y  r e l i g i o u s  
a c t i v i t i e s  or i n  i t s  o th e r  a c t i v i t i e s  i s  e q u a l l y  
u n con st i tu t ion a l ,  as  I understand the Establishment  
C lau se .  . . . [T]he i n s t i t u t i o n  i s  an in s e p a r a b l e  
whole, a l i v i n g  organism, which i s  strengthened in  
p r o s e l y t i z i n g  when i t  i s  s t r e n g t h e n e d  i n  any. 
department by co n tr ib u t io n s  from other than i t s  own 
members. [Emphasis Douglas']
The amount o f  th e  e x p e n d i t u r e ,  D o u g la s  c o n c l u d e d ,  i s
unimportant. " [ I ] t  i s  th e  use to  which public  funds are put
that  i s  controlling."®®
W i l l i a m  B r e n n a n 's  c o n c u r r i n g  o p i n i o n  r e f u t e d ,  a t
considerable  length ,  a cen tra l  con ten t ion  of Stewart's  Engel
d i s s e n t  -  th a t  the  h i s t o r y  o f  t h i s  country  r e f l e c t e d  a
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t r a d i t i o n  o f  c o o p e r a t i o n  b e t w e e n  r e l i g i o n  a n d  g o v e r n m e n t
i
! m a n i f e s t  “i n  c o u n t l e s s  p r a c t i c e s  of  t h e  i n s t i t u t i o n s  and
| o f f i c i a l s  o f  our. g o v e rn m en t .  "8 i  E m p h a s iz in g  t h a t  a  " to o  
l i t e r a l  q u e s t  f o r  t h e  a d v i c e  of  t h e  Found ing  F a t h e r s  [ i s ]  
f u t i l e  and  m i s d i r e c t e d "  f o r  a number o f  r e a s o n s ,  B rennan  
n o t e d  t h a t  f o u r  c r i t i c a l  c h a n g e s  h a d  o c c u r r e d  s i n c e  
r a t i f i c a t i o n  of th e  F i r s t  Amendment: (1) t h e  Framers  "were
c o n c e rn ed  w i t h  f a r  m ore  f l a g r a n t  i n t r u s i o n s  of g o v e rn m e n t  
i n t o  t h e  r e a l m  of r e l i g i o n  t h a n  any t h a t  our  c e n t u r y  has  
w i t n e s s e d , "  (2) " th e  s t r u c t u r e  of  A m er ic a n  e d u c a t i o n  h a s  
g r e a t l y  ch a n g ed ,"  m e an in g  t h a t  e d u c a t i o n  i s  now l a r g e l y  a 
p u b l i c  r e s p o n s i b i l i t y  w h e re  i t  had  b een  a l m o s t  e n t i r e l y  
p r i v a t e  i n  t h e  l a t e  e ig h t e e n th  c e n tu ry ,  (3) t h e  p o p u la t io n  of 
th e  c o u n t ry  i s  " v a s t l y  more d i v e r s e "  i n  t e r m s  of r e l i g i o u s  
b e l i e f  th an  i t  was 200 y e a r s  ago, and (4) " [ t ] h e  i n t e r a c t i o n  
of th e se  two im p o r ta n t  f o r c e s  i n  our n a t i o n a l  l i f e  h as  p laced  
i n  b o ld  r e l i e f  c e r t a i n  p o s i t i v e  v a l u e s  i n  t h e  c o n s i s t e n t  
a p p l i c a t i o n  to  p u b l i c  i n s t i t u t i o n s  g e n e r a l l y ,  and t o  p u b l i c  
s c h o o l s  p a r t i c u l a r l y ,  o f  t h e  c o n s t i t u t i o n a l  d e g r e e  a g a i n s t  
o f f i c i a l  i n v o l v e m e n t s  o f  r e l i g i o n  w h ic h  m ig h t  p r o d u c e  t h e  
e v i l s  t h e  F r a m e r s  m e a n t  t h e  E s t a b l i s h m e n t  C l a u s e  t o  
f o r e s t a l l . " 82 He d e c l a r e d  t h a t  t h e  use  of t h e  h i s t o r y
"m us t  l i m i t  i t s e l f  t o  b r o a d  p u r p o s e s ,  n o t  s p e c i f i c  
p r a c t i c e s . " 82 What i s  r e l e v a n t ,  Brennan m a in ta in e d ,  i s  th e  
h i s t o r y  of  r e l i g i o u s  t o l e r a t i o n  i n s o f a r  a s  i t  a p p l i e d  o r  
a p p l i e s  t o  t h e  i n t e r m i n g l i n g  o f  r e l i g i o n  a n d  p u b l i c  
educa t ion .
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G o v e r n m e n t  p o l i c y  t h a t  p r o v i d e d  f o r  o r  m e r e l y  a l l o w e d
|
| r e l i g i o u s  e x e r c i s e s  in  p u b l i c l y - f u n d e d  s c h o o l s ,  Brennan
|
| showed, o f te n  r e s u l t e d  i n  c o n f l i c t  among r e l i g i o u s  g roups  and 
h o s t i l i t y  t o w a r d  g o v e r n m e n t . ® 4 I n f l u e n c e d  by t h e
w id e s p re a d  c r i t i c i s m  of  such  p o l i c i e s ,  s t a t e  c o u r t s  i n  t h e  
l a t e  n i n e t e e n t h  c e n t u r y  b e g a n  t o  q u e s t i o n  t h e  
c o n s t i t u t i o n a l i t y  of  r e l i g i o u s ,  e x e r c i s e s ,  b a s i n g  t h e i r  
d e c is io n s  on s t a t e  c o n s t i t u t i o n a l  p r o v i s i o n s .  These c o u r t s ,  
t h e  J u s t i c e  o b s e rv e d ,  " a t t r i b u t e d  much s i g n i f i c a n c e  t o  t h e  
c l e a r l y  r e l i g i o u s  o r i g i n s  of av o id in g  s e c t a r i a n  c o n t ro v e r s y  
in  t h e i r  conduct."®®
Brennan complemented h i s  d i s c u s s i o n  o f  h i s t o r y  w i th  an 
a n a l y s i s  of t h e  f a c t s  i n  t h e  c a s e s  b e f o r e  t h e  C o u r t .  These  
major arguments f o r  c o n t in u in g  r e l i g i o u s  e x e r c i s e s  had been 
p re sen ted  t o  the  c o u r t :  (1) th e  a s s e r t i o n  t h a t  th e  e x e r c i s e s
had t a k e n  on a s e c u l a r  c h a r a c t e r  and  f u l f i l l e d  t h e  s e c u l a r  
p u rp o se  of f o s t e r i n g  t o l e r a n c e  an d  harm ony  among s t u d e n t s ;
(2) t h e  i d e a  t h a t  t h e  e x e r c i s e s  w o u l d  n o t  v i o l a t e  t h e  
n e u t r a l i t y  p r i n c i p l e  so  l o n g  a s  t h e  t e a c h i n g s  o f  no 
p a r t i c u l a r  s e c t  d o m i n a t e d ;  and  (3) t h e  c o n t e n t i o n  t h a t  
p a r t i c i p a t i o n  was v o lu n ta r y  s in c e  s t u d e n t s  could be excused  
or  exempted.®® Brennan r e j e c t e d  each of th e se .  With r eg a rd  
t o  t h e  f i r s t ,  he  r e a s o n e d  t h a t  n [ t ] o  t h e  e x t e n t  t h a t  o n ly  
r e l i g i o u s  m a t e r i a l s "  a r e  employed t o  encourage  t o l e r a n c e  and 
harmony among s t u d e n t s ,  " i t  seem s t o  me t h a t  t h e  p u r p o s e  a s  
w e l l  a s  t h e  means i s  so p l a i n l y  r e l i g i o u s  t h a t  t h e  e x e r c i s e  
i s  n e c e s s a r i l y  f o r b i d d e n  by t h e  E s t a b l i s h m e n t  C lause ."® ^  
R e jec t in g  th e  n e u t r a l i t y  argument,  t h e  J u s t i c e  e x p l a in e d  t h a t
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'•any v e r s io n  of  the  B i b l e  i s  i n h e r e n t l y  s e c t a r i a n , "  and added 
t h a t  o b j e c t i o n s  f rom  c e r t a i n  s e c t s  d e r i v e  n o t  so  much f rom  
th e  s p e c i f i c  m a t e r i a l s  u sed  b u t ,  r a t h e r ,  f rom t h e  manner  i n  
w hich  th e y  a r e  u s e d .88 The p r o v i s i o n  f o r  e x c u s a l  o r
exemption, he concluded, " n e c e s s a r i l y  o p e r a t e s  i n  such a way 
a s  t o  i n f r i n g e  th e  r i g h t s  of f r e e  e x e r c i s e  of th o s e  c h i l d r e n  
who w i s h  t o  be e x c u s e d ."  F e a r f u l  of b e i n g  c r i t i c i z e d  o r  
condemned f o r  a p r o f e s s i o n  of  d i s b e l i e f  o r  n o n c o n f o r m i t y ,  
s t u d e n t s  w ou ld  p r o b a b l y  h e s i t a t e  t o  a p p l y  f o r  an  e x e m p t i o n  
and t h u s  f o r f e i t  t h e i r  r i g h t  t o  w o r s h i p  o r  n o t  w o r s h i p  
acco rd ing  t o  i n d iv i d u a l  co n s c ie n c e .8^
D esp i te  h i s  s t r o n g  o p p o s i t i o n  t o  r e l i g i o u s  a c t i v i t i e s  i n  
t h e  p u b l i c  s c h o o l s ,  B ren n an  r e s t a t e d  a n d  c l a r i f i e d  h i s  
p o s i t i o n  " t h a t  n e t  e v e ry  i n v o l v e m e n t  of  r e l i g i o n  i n  p u b l i c  
l i f e  i s  u n c o n s t i t u t i o n a l . n o t i n g  w i t h  a p p r o v a l  
p r o v i s i o n s  f o r  c h a p l a i n s  an d  c h u r c h e s  f o r  t h e  m i l i t a r y  
e s t a b l i s h m e n t ,  t h e  n o n - d e v o t i o n a l  use  of t h e  B i b l e  i n  t h e  
p u b l i c  s c h o o l s ,  t a x  e x e m p t i o n s  f o r  c h u r c h  p r o p e r t y ,  
n o n d is c r im in a to ry  programs o f  government a i d ,  and a c t i v i t i e s  
-  su c h  a s  m a n d a to ry  Sunday c l o s i n g s  or  t h e  u se  o f  r e l i g i o u s  
mottoes  on p u b l i c  b u i l d i n g s ,  cu r ren cy ,  and documents -  t h a t  
have e s s e n t i a l l y  l o s t  t h e i r  r e l i g i o u s  m e a n in g ,  B ren n an  
in d i c a t e d  where  he would draw th e  l i n e  i n  r u l i n g  government 
p o l i c i e s  or  p ro g ra m s  c o n s t i t u t i o n a l . 9* The two g e n e r a l  
c a t e g o r i e s  o f  p e r m i s s i b l e  a c t i v i t i e s w e r e  (1) g o v e rn m e n t  
p ro g ra m s  o r  p o l i c i e s  t o  a s s u r e  f r e e  e x e r c i s e  of  r e l i g i o n ,  
and (2) t h e  c o n t i n u a t i o n  of t r a d i t i o n s  t h a t  o r i g i n a l l y  had a 
r e l i g i o u s  purpose  b u t  a r e  now p a r t  of th e  c i v i l  c u l t u r e  and,
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t h e r e f o r e ,  may be c o n s i d e r e d  r e l i g i o u s l y  n e u t r a l .
I Conspicuously ab s en t  from h i s  l i s t  o f  what  might be a l low ed  
! was t h e  a l l o c a t i n g  of  funds  t o  s e c t a r i a n  s c h o o l s . 92
J u s t i c e  G o ld b e rg  s i m i l a r l y  a t t e m p t e d  t o  i d e n t i f y  t h e  
purpose and a p p r o p r i a t e  g u i d e l i n e s  f o r  government a c t i o n  w i th  
r e g a r d  t o  t h e  F i r s t  Amendment. J o i n e d  by J u s t i c e  H a r l a n ,  
Goldberg d e c la r e d  t h a t  t h e  i n t e n t  of t h e  r e l i g i o n  c l a u s e s  " i s  
to  promote and a s s u re  t h e  f u l l e s t  p o s s i b l e  scope of r e l i g i o u s  
l i b e r t y  and t o l e r a n c e  f o r  a l l  and t o  n u r t u r e  t h e  c o n d i t i o n s
Q  O
which s e c u r e  th e  b e s t  hope of  a t t a i n m e n t  t o  t h a t  end ."  
L ik e  B r e n n a n ,  G o l d b e r g  a n d  H a r l a n  a c k n o w l e d g e d  t h a t  
" u n a v o id a b le  acc o m m o d a t io n s"  m us t  be made by g o v e rn m e n t  i n  
o r d e r  t o  a s s u r e  f r e e  e x e r c i s e  x-zhile g u a r d i n g  a g a i n s t  
e s t a b l i s h m e n t .94 And, l i k e  C l a r k ,  t h e y  w a r n e d  t h a t
"un tu to red  d evo t ion  t o  t h e  concept of n e u t r a l i t y  can l e a d  t o  
. . .  a b r o o d in g  and  p e r v a s i v e  d e v o t i o n  t o  t h e  s e c u l a r  and  a 
p a s s i v e ,  o r  even  a c t i v e ,  h o s t i l i t y  t o  t h e  r e l i g i o u s . " 99 
They c o n c lu d e d ,  h o w e v e r ,  t h a t  a r u l i n g  a g a i n s t  r e l i g i o u s  
e x e r c i s e s  i n  p u b l i c  s c h o o l s  d i d  n o t  c o n s t i t u t e  h o s t i l i t y  
toward r e l i g i o n  nor t h e  e s t a b l i s h m e n t  of s e cu la r i s m .
S t e w a r t  d i s a g r e e d .
"[A] r e f u s a l  t o  p e r m i t  r e l i g i o u s  e x e r c i s e s  . . .  
i s  . . . n o t  . . .  t h e  r e a l i z a t i o n  o f  s t a t e  
n e u t r a l i t y ,  but r a t h e r  . . .  t h e  e s t a b l i s h m e n t  of  a 
r e l i g i o n  o f  s e c u l a r i s m ,  o r  a t  t h e  l e a s t ,  a s  
gov ern m en t  s u p p o r t  o f  t h e  b e l i e f s  o f  t h o s e  who 
th in k  t h a t  r e l i g i o u s  e x e r c i s e s  should  be conducted 
only in  p r i v a t e . " 99
D efen d in g  h i s  c o n t e n t i o n  t h a t  t h e  m a j o r i t y  o p i n i o n  was n o t
n e u t r a l ,  S t e w a r t  c h a r g e d  t h a t  h i s  c o l l e a g u e s  h ad  a p p l i e d  a
d i f f e r e n t  s t a n d a r d  t o  p u b l i c  s c h o o l s  t h a n  t o  o t h e r
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government-owned p r o p e r ty .* 7 He a l s o  a rgued  t h a t  because
p a r t i c i p a t i o n  was v o lu n ta r y ,  no c o e rc io n  was inv o lv e d  so f a r
a s  p r a c t i c e  of r e l i g i o n  was concerned.  R a ther ,  t h e  q u e s t i o n
of co e rc io n  a ro s e  when th e  government fo rb a d e  f r e e  e x e r c i s e .
fTlhe duty l a i d  upon government i n  connec t ion  w i th  
r e l i g i o u s  e x e r c i s e s  i n  t h e  p u b l i c  s c h o o l s  i s  t h a t  
o f  r e f r a i n i n g  f r o m  so  s t r u c t u r i n g  t h e  s c h o o l  
e n v i r o n m e n t  a s  t o  p u t  any  k in d  o f  p r e s s u r e  on a 
c h i l d  t o  p a r t i c i p a t e  i n  t h o s e  e x e r c i s e s ;  i t  i s  n o t  
t h a t  of  p r o v i d i n g  a n  a t m o s p h e r e  i n  w h ich  c h i l d r e n  
a r e  kept sc ru p u lo u s ly  i n s u l a t e d  from any awareness  
t h a t  some of t h e i r  f e l l o w s  may w a n t  t o  open  t h e  
s c h o o l  day w i th  p r a y e r ,  o r  of t h e  f a c t  t h a t  t h e r e  
e x i s t  i n  our p l u r a l i s t i c  s o c i e t y  d i f f e r e n c e s  or 
r e l i g i o u s  b e l i e f . 98
The f a c t  t h a t  th e  e x e r c i s e s  we r e  no t  c o n s i s t e n t l y  drawn from 
the  t r a d i t i o n s  of a p a r t i c u l a r  denom inat ion ,  S te w ar t  b e l iev e d ,  
was f u r t h e r  evidence t h a t  no e s t a b l i s h m e n t  had occu rred .
In  ch a l le n g in g  th e  d e f i n i t i o n  of n e u t r a l i t y  employed by 
h i s  c o l l e a g u e s ,  S t e w a r t  o b j e c t e d  t o  t h e i r  r e l i a n c e  on 
J e f f e r s o n ' s  d e s c r i p t i o n  of  a  " w a l l  o f  s e p a r a t i o n "  b e tw e e n  
church  and s t a t e .  " [ T ] h e  tw o  r e l e v a n t  c l a u s e s  o f  t h e  F i r s t  
Amendment," he d e c la re d ,  "cannot a c c u r a t e l y  be r e f l e c t e d  i n  a 
s t e r i l e  metaphor which by i t s  very  n a t u r e  may d i s t o r t  r a t h e r  
t h a n  i l l u m i n e  t h e  p r o b l e m s  i n v o l v e d  i n  a p a r t i c u l a r  
c a s e . " 99 For t h e  c a s e s  a t  h and ,  he  c o n c lu d e d ,  t h e  C o u r t  
had i n s u f f i c i e n t  f a c t s  t o  d e t e r m i n e  w h e t h e r  t h e  c o n t e s t e d  
law s  v i o l a t e d  t h e  F i r s t  Amendment. H is  d e c i s i o n  w as  n o t ,  
t h e r e f o r e ,  t o  u p h o ld  t h e  l a w s  b u t  t o  rem and  th e  c a s e s  f o r  
r e h e a r in g .
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The c a r e  and c o n c e r n  t a k e n  by t h e  j u s t i c e s  i n  d e c i d i n g  
the  r e l e a s e d  t im e  and p ray e r  c a s e s  was j u s t i f i e d .  During 
th e  p e r i o d  1 947-67 ,  s t a t e  l e g i s l a t u r e s  ex p an d ed  t h e i r  
p rogram s f o r  a i d  t o  n o n p u b l i c  s c h o o l s  ; and  t h e  f e d e r a l  
g overnm en t ,  a f t e r  n e a r l y  two d e c a d e s  o f  d e b a t e ,  beg an  
a c t i v e l y  t o  s u p p o r t  e d u c a t i o n  a s  w e l l .  P ro g ram s  t o  a s s i s t  
p r i v a t e ,  i n c l u d i n g  c h u r c h - r e l a t e d ,  s c h o o l s  w e re  p a r t  o f  a 
l a r g e r  m o v e m en t  t o  i m p r o v e  t h e  q u a l i t y  o f  e d u c a t i o n  
throughout America. This  movement, i n  t u r n ,  r e s u l t e d  from a 
c l i m a t e  of r i s i n g  e x p e c t a t i o n s ,  c o n c e r n  over  n a t i o n a l  
s e c u r i t y ,  and  w i d e s p r e a d  a c c e p t a n c e  o f  t h e  i d e a  t h a t  
government has  a r e s p o n s i b i l i t y  t o  a s s u r e  equal o p p o r t u n i t i e s  
fo r  a l l  i t s  c i t i z e n s .
The p o l i t i c a l ,  s o c i a l  and economic changes i n  American 
soc ie ty  t h a t  convinced l e g i s l a t o r s  of t h e  need t o  i n c r e a s e  
government funding  of  e d u c a t io n  a l s o  i n f lu e n c e d  t h e  t h i n k i n g  
of t h e  j u s t i c e s  who r u l e d  on t h e  c o n s t i t u t i o n a l i t y  o f  su c h  
f u n d i n g .  T h o se  j u s t i c e s  who a d h e r e d  t o  a p o l i c y  o f  
r e s t r a i n t ,  d e f e r r i n g  t o  t h e  d e c i s i o n s  o f  t h e  d e m o c r a t i c  
b r a n c h e s ,  e s s e n t i a l l y  c o n c e d e d  t h a t  t h e  h i g h  c o s t s  o f  
e d u c a t i o n  p r o v i d e d  a d e q u a t e  r e a s o n  t o  s u b o r d i n a t e  
c o n s t i t u t i o n a l  concerns.  J u d i c i a l  a c t i v i s t s  d iv id e d  between 
t h o s e  who w ere  p e r s u a d e d  by t h e  d e s i g n a t i o n  of t h e  l a w s  a s  
e q u a l i z i n g  o p p o r t u n i t i e s  a n d  t h o s e  who b e l i e v e d  t h e  
l e g i s l a t i o n  i n f r i n g e d  on i n d i v i d u a l  r i g h t s .
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We should  examine th e  s o c i a l ,  economic, and p o l i t i c a l
developments because o f  t h e i r  r e le v a n c e  t o  the  d e c i s i o n s  o f
th e  W arren  C o u r t  i n v o l v i n g  a i d  t o  s e c t a r i a n  s c h o o l s .  The
fo c a l  p o i n t  f o r  t h i s  overview w i l l  be the  campaign t o  s e c u re
f e d e r a l  a i d  t o  e d u c a t i o n ,  c u l m i n a t i n g  i n  t h e  p a s s a g e  of  t h e
Elementary and Secondary E duca t ion  Act o f  1965.
A ttem pts  t o  a l l o c a t e  f e d e r a l  funds t o  e d u c a t io n  d a te  a s
f a r  back a s  t h e  1870s a l th o u g h  w id es p re ad  po p u la r  concern  f o r
th e  q u a l i t y  o f  A m er ican  e d u c a t i o n  d i d  n o t  em erge  u n t i l  t h e
1930s.  The i d e a  of f e d e r a l  a i d  t o  e d u c a t i o n  was d e b a t e d
f o l l o w i n g  W orld  War I  b e c a u s e  of t h e  d i s c o v e r y  t h a t  l a r g e
num bers  of army d r a f t e e s  w e r e  i l l i t e r a t e .  D u r in g  t h e
D e p r e s s i o n ,  t h e  N a t i o n a l  E d u c a t i o n  A s s o c i a t i o n  l o b b i e d
e x t e n s i v e l y  f o r  f e d e r a l  a s s i s t a n c e  s i n c e  l o c a l  com munity
sc h o o l  s y s t e m s  had b e e n  h a r d  h i t  by t h e  eco n o m ic  c r i s i s ,
f o r c i n g  school c l o s in g s ,  s t a f f  and s a l a r y  cu tb ack s ,  and th e
e l i m i n a t i o n  o f  p ro g ra ra s .101  The NEA c o n t i n u e d  i t s  cam paign
th roughou t  th e  war and i n t o  t h e  1940s.
The argument f o r  f e d e r a l  a s s i s t a n c e  evolved  d u r in g  t h e
p o s t - W o r l d  War I I  p e r i o d  i n t o  a p l e a  f o r  e q u a l i z i n g
e d u c a t io n a l  o p p o r t u n i t i e s .  Diane R a v i tc h ,  a l e a d in g  s c h o la r
i n  t h e  h i s t o r y  of e d u c a t io n ,  e x p l a i n e d ;
. . . [ T ] h e r e  was r e a s o n  t o  h o p e  t h a t  t h e  end o f  
W orld  War I I  m i g h t  be t h e  r i g h t  t i m e  t o  b r e a k  
t h r o u g h  t h e s e  t r a d i t i o n a l  g ro u n d s  o f  d e a d lo c k  
[ r a c e ,  r e l i g i o n ,  a n d  f e a r  o f  f e d e r a l  c o n t r o l ] .
During t h e  war y e a r s ,  Americans had t a l k e d  a g r e a t  
d e a l  a b o u t  d e f e n d i n g  t h e  i d e a l s  o f  dem ocracy  and  
t h e  A m er ican  way o f  l i f e ,  and  t h e  e d u c a t i o n  lo b b y  
s e n s e d  t h a t  t h e  t i m e  h ad  come t o  b a s e  i t s  a p p e a l  on 
t h e  p r o m is e  of  d e m o c r a t i c  i d e o l o g y .  But beyond 
ideo logy  was com pe l l ing  need. The t e a c h e r  s h o r ta g e  
was a n a t i o n a l  p r o b le m ,  a s  w e r e  low s a l a r i e s .
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T h e re  was a l s o  a c r i t i c a l  n eed  f o r  new c l a s s r o o m s  
and  s c h o o l s ,  n o t  o n ly  b e c a u s e  r e p l a c e m e n t  and  
r e p a i r  had been d e f e r r e d  by th e  Depress ion  and th e  
w a r ,  b u t  b ec au se  a s  e a r l y  a s  1946 and  1947, i t  was  
c l e a r  t h a t  th e  f a s t - r i s i n g  b i r t h r a t e  would produce 
a "b ab y  boom” t h a t  w o u l d  o v e r w h e lm  e x i s t i n g  
c l a s s r o o m  c a p a c i t y .  Mo l e s s  i m p o r t a n t  t h a n  t h e  
s h e e r  p h y s i c a l  need  w as  a w a r e n e s s ,  a t  l e a s t  among 
e d u c a t i o n a l  l e a d e r s ,  t h a t  t h e  n a t i o n  was e n t e r i n g  
an  age of t e c h n o lo g i c a l  and s c i e n t i f i c  advancement 
t h a t  r e q u i r e d  r i s i n g  l e v e l s  o f  e d u c a t i o n  i n  o r d e r  
t o  m a i n t a i n  econom ic  g ro w th .  And, p e r h a p s  m ore  
s h a r p l y  t h a n  a t  any t i m e  i n  t h e  p a s t ,  t h e r e  was 
c o n c e r n  t h a t  b o th  of  t h e s e  t r e n d s  -  t h e  g ro w th  of  
p o p u l a t i o n  and  t h e  r i s i n g  l e v e l s  o f  e d u c a t i o n  -  
would exace rba te  d i v i s i o n s  w i t h i n  the  s o c ie ty  along 
t h e  l i n e s  o f  r a c e  a n d  c l a s s  an d  i n t e n s i f y  
i n e q u a l i t y  u n l e s s  e d u c a t i o n a l  o p p o r t u n i t i e s  w e re  
e q u a l iz e d  a c ro s s  t h e  n a t i o n . -^2
The need to  equalize o p p o r tu n i t ie s  was re inforced  by the
fa c t  th a t  education in  America was no longer an i n t e l l e c t u a l
pursuit  for  the exceptional  s t u d e n t . 1 0 ^ Influenced by the
progress ive  id e a l s  of John Dewey, American education i n  the
p e r i o d  b e tw e e n  t h e  w a r s  h ad  s h i f t e d  f rom  b e i n g  p r i m a r i l y
a c a d e m i c  i n  i t s  o r i e n t a t i o n  t o  w h a t  w as  c a l l e d  " l i f e
adjustment education.”10  ^ T h is  new v iew  saw e d u c a t io n  as
helping th e  indiv idual to  "get a h ea d ."
[ I ] t  s t i m u la t e d  economic p ro g re s s  by producing  an 
in d u s t r i o u s  and r e s o u r c e f u l  work f o r c e ;  i t  promoted 
s o c i a l  harmony by t e a c h i n g  c h i l d r e n  a b o u t  t h e  
h i s t o r y  and c u l t u r e  o f  t h e  n a t i o n ;  i t  c o n t r i b u t e d  
t o  th e  n a t i o n ' s  w e l l - b e i n g  by t e a c h in g  c h i l d r e n  how 
t h e  g o v e r n m e n t  w o r k s  a n d  why t h e y  s h o u l d  
p a r t i c i p a t e  as  c i t i z e n s . 105
The new cu rr icu lu m , a s  d e s c r i b e d  i n  t h e  Report o f  th e
E d u c a t i o n a l  P o l i c i e s  C om m iss ion  p u b l i s h e d  i n  1944 and
e n t i t l e d  Education  f o r  A l l  American Youth, was d e s ig n e d  t o
pro v id e  an e d u c a t io n  t o  eq u ip  " a l l  American youth  t o  l i v e
d e m o c r a t i c a l ly  w i th  s a t i s f a c t i o n  t o  th em se lv es  and p r o f i t  t o
so c ie ty  a s  home members, workers, and c i t i z e n s . " 10®
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I n c r e a s e d  r e l i a n c e  on  t e c h n o l o g y  i n  b u s i n e s s  a n d  
i n d u s t r y  made a d d i t i o n a l  y e a r s  of s c h o o l i n g  e s s e n t i a l  f o r  
j anyone who w is h e d  t o  s e c u r e  a j o b  w i t h  a f u t u r e .  T h i s  change  
i n  the  economy d i c t a t e d  t h a t  th o s e  who r e c e iv e d  an  i n f e r i o r  
educa t ion  -  r e g a r d l e s s  o f  in h e re n t  a b i l i t y ,  am b i t io n ,  or  h a rd  
work -  w ould  be d e n i e d  a f a i r  ch a n c e  t o  com pe te  i n  t h e  
m arke tp lace .  The s y s t e m a t i c  d i s c r i m i n a t i o n  a g a i n s t  b la c k s  
i n  s e g r e g a t e d  s c h o o l  d i s t r i c t s ,  t h e r e f o r e ,  t o o k  on g r e a t e r  
importance a s  t h e  t w e n t i e t h  ce n tu ry  p ro g re s se d ,  a s  d id  t h e  de 
f a c to  " d i s c r im in a t io n "  a g a i n s t  c h i l d r e n  who l i v e d  i n  p o o re r  
school d i s t r i c t s .
Because of economic developments  and r e s u l t a n t  changes 
in  popular  a t t i t u d e s  tow ard  e d u c a t io n ,  th e  pos t-W or ld  War I I  
e f f o r t  t o  a p p r o p r i a t e  f e d e r a l  fu n d s  f o r  e d u c a t i o n  had 
b i p a r t i s a n  s u p p o r t .  P r e s i d e n t  Truman (Democrat)  s t r o n g l y  
suppor ted  such l e g i s l a t i o n ,  s e n a to r  E l b e r t  Thomas (Democrat) 
o fu tah  proposed a b i l l  i n  J a n u a ry  1949 t o  g ran t  $300 m i l l i o n  
i n  f e d e r a l  a id  t o  e d u c a t io n ,  and R obert  T a f t  (Republican) l e d  
t h e  S e n a t e  i n  May of t h a t  y e a r  t o  a 58 -15  v o t e  i n  f a v o r  of  
a s s i s t a n c e .  107 yhe Thomas b i l l ,  w h ich  w ou ld  h a v e  a l l o w e d
s t a t e s  t o  d e c i d e  w h e t h e r  n o n p u b l i c  s c h o o l s  s h o u l d  r e c e i v e  
p u b l ic  monies,  was endo rsed  by th e  N a t io n a l  A s s o c ia t i o n  f o r  
t h e  Advancement of C o l o r e d  P e o p le  w i t h  t h e  c o n d i t i o n  t h a t  
funds be d i s t r i b u t e d  e q u i ta b ly .1 0 8  White Sou thern  s e n a t o r s ,  
i n f l u e n c e d  by a 1938 f e d e r a l  c o u r t  r u l i n g  t h a t  c a l l e d  f o r  
e q u a l i z in g  f a c i l i t i e s  and s a l a r i e s  o f  t e a c h e r s  i n  s e g re g a te d  
s c h o o l s ,  saw f e d e r a l  f u n d s  a s  t h e  m e a n s  t o  p r e s e r v e  
s e g r e g a t i o n .  I m p l i c i t  i n  s o u t h e r n  s u p p o r t  w a s  t h e
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unders tand ing  t h a t  f e d e r a l  funds would n o t  be accompanied  byi
f e d e r a l  d e s eg reg a t io n  s t i p u l a t i o n s . 1®®
A lthough  C a t h o l i c s  d i d  n o t  v o t e  a g a i n s t  t h e  b i l l ,  t h e  
Church r e s e n t e d  the p o t e n t i a l  e x c lu s io n  of p a r o c h i a l  s c h o o ls .  
The C h u rch 's  l o n g - h e l d  f e a r s  t h a t  g o v e rn m e n t  a i d  w o u ld  
i n e v i t a b l y  mean government c o n t ro l  had d i s s o l v e d  a s  a r e s u l t  
of p a r t i c i p a t i o n  i n  t h e  N a t i o n a l  Youth A d m i n i s t r a t i o n ,  t h e  
f e d e r a l  l u n c h  p r o g r a m ,  a n d ,  l a t e r ,  t h e  GI b i l l .  
C o n s e q u e n t ly ,  t h e  C a t h o l i c  Church s u p p o r t e d  g o v e rn m e n t  
a s s i s t a n c e  f o r  p a ro c h ia l  s c h o o l s .11®
The l i m i t e d  o p p o s i t i o n  t o  t h e  S e n a t e  b i l l  c e n t e r e d  on  
t h e  f e a r  o f  f e d e r a l  e n c r o a c h m e n t  i n t o  s t a t e s '  r i g h t s ;  
hov/ever, when t h e  House took up c o n s i d e r a t i o n  of  t h e  m easure ,  
the p o s s i b le  e s t a b l i s h m e n t  of r e l i g i o n  became a  f o c a l  p p i n t  
f o r  d i s c u s s i o n  a s  w e l l .  R e p r e s e n t a t i v e  Graham A. B a rd e n ,  a 
Democrat and former schoo l  t e a c h e r  f rom North  C a ro l in a ,  was 
a s s ig n ed  r e s p o n s i b i l i t y  f o r  h an d l in g  f e d e r a l  a i d  t o  e d u c a t i o n  
l e g i s l a t i o n .  A s u p p o r t e r  o f  f e d e r a l  a s s i s t a n c e ,  B a rd e n  
n e v e r t h e l e s s  o b j e c t e d  t o  c e r t a i n  a s p e c t s  o f  t h e  S e n a t e  
v e r s io n  and,  consequen t ly ,  w ro te  a  s e p a r a t e  b i l l .  T h is  House 
d r a f t  d i f f e r e d  from  t h e  S e n a t e ' s  i n  t h r e e  w a y s ;  (1) i t  
l i m i t e d  f e d e r a l  f u n d i n g  s o l e l y  t o  p u b l i c  s c h o o l s ;  (2) i t  
ex p ress ly  b a r r e d  f e d e r a l  e x p e n d i tu r e s  f o r  t r a n s p o r t a t i o n  and 
h e a l th  s e r v i c e s  -  th u s  c h a l l e n g in g  th e  Everson d e c i s i o n ;  and
(3) i t  removed th e  language t h a t  r e q u i r e d  S ou the rn  s t a t e s  t o  
make a " j u s t  and  e q u i t a b l e "  d i s t r i b u t i o n  o f  f u n d s  b e tw e e n  
white  and b la ck  s c h o o l s . 111
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The c h u r c h - s t a t e  i s s u e  was t h e  d e t e rm in in g  f a c t o r  i n  t h e  
debate over th e  Barden b i l l .  P r o t e s t a n t s  and Other Americans 
U n i te d  f o r  S e p a r a t i o n  o f  Church and S t a t e ,  an  o r g a n i z a t i o n  
formed i n  th e  wake of t h e  Everson d e c i s i o n ,  s t r o n g ly  endorsed  
t h e  m e a s u r e ,  a s  d i d  n u m e r o u s  P r o t e s t a n t  a n d  J e w i s h  
o r g a n i z a t i o n s .  The HE A, won o v e r  by t h e  a s s u r a n c e  t h a t  a l l  
money w ould  go t o  p u b l i c  s c h o o l s ,  a l s o  s u p p o r t e d  t h e  House 
measure. Other p roponents  of p u b l i c  e d u c a t i o n  -  v e t e r a n s  and 
c i v i c  g ro u p s  -  f o l l o w e d  s u i t .  The New York T imes a l s o  p u t  
i t s  w eigh t  behind th e  3arden b i l l .
C a th o l i c  Church o f f i c i a l s  and Roman C a th o l i c  members of  
Congress p r o t e s t e d ,  f o r  the  b i l l  no t  only  c lo s e d  the  door t o  
p o s s i b l e  new f o r m s  o f  g o v e r n m e n t  a s s i s t a n c e  b u t  a l s o  
a t t e m p te d  to  c u t  o f f  those  k inds  of a i d  -  t r a n s p o r t a t i o n  and 
h e a l th  s e r v i c e s  -  deemed c o n s t i t u t i o n a l  by th e  Supreme Court .  
F r a n c i s  C a r d i n a l  S p e l l m a n  t o o k  up  t h e  b a t t l e  o u t s i d e  
Congress,  w h i le  John McCormack, m a jo r i t y  l e a d e r  i n  t h e  House, 
and J o h n  L e s i n s k i ,  C ha i rm an  of t h e  House C o m m it tee  on  
E d u c a t io n  an d  L ab o r ,  l e d  t h e  o p p o s i t i o n  on t h e  f l o o r . 113 
Not s u r p r i s i n g l y ,  t h e  B a rden  b i l l  was d e f e a t e d ,  an d  f e d e r a l  
a id  t o  e d u c a t io n  was t a b l e d  once ag a in .
The i s s u e  d id  n o t ,  however, go away. On the  c o n t r a r y ,  a 
s e r i e s  o f  p u b l i c a t i o n s  -  A r t h u r  B e s t o r ' s  E d u c a t i o n a l  
Wastelands (1953), Mortimer S m i th 's  The D iminished Mind: &
Study o f  P la n n e d  M e d i o c r i t y  i n  Our P u b l i c  S c h o o l s  (1 9 5 4 ) ,  
Rudolph F l e s c h ' s  Why Johnny  C a n ' t  Read (1955) ,  and  P au l  
W o o d r in g 's  £  F o u r t h  o f  a N a t i o n  (1957) -  r a i s e d  s e r i o u s  
q u e s t i o n s  r e g a r d i n g  t h e  a b i l i t y  o f  l o c a l  a n d  s t a t e
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g o v e r n m e n t s  t o  p r o v i d e  h i g h  q u a l i t y  e d u c a t i o n  i n  a n  
in c r e a s in g l y  t e c h n o lo g ic a l  age.
The l a u n c h i n g  of  S p u t n i k  i n  1957 r e i n f o r c e d  d o u b t s  and 
l e d  t o  t h e  p a s s a g e  of t h e  n a t i o n a l  D efen se  E d u c a t i o n  A c t  o f  
19 5 8 .  U s in g  t h e  r a t i o n a l e  t h a t  q u a l i t y  e d u c a t i o n  i s  
e s s e n t i a l  t o  n a t i o n a l  s t r e n g t h  a n d  s e c u r i t y  i n  a 
te c h n o lo g ic a l  age, t h e  Members o f  Congress f i n a l l y  approved 
f e d e r a l  a i d  t o  p u b l i c  e d u c a t i o n .  C o n g r e s s  i n i t i a l l y  
a l l o c a t e d  $40 m i l l i o n  t o  p r o v i d e  f e d e r a l  money f o r  s t u d e n t  
lo a n s ;  t o  a s s i s t  s t a t e s  i n  p u rch as in g  equipment f o r  te a ch in g  
s c i e n c e ,  m a th e m a t i c s ,  and m odern  l a n g u a g e s ;  t o  s u p p o r t  
g raduate  ed u ca t io n  and r e t r a i n i n g  of t e a c h e r s ;  t o  e s t a b l i s h  
guidance counse l ing  programs f o r  h igh  school s t u d e n t s ;  and t o  
expand programs i n  v o c a t io n a l  e d u c a t io n .  A d d i t io n a l  p r o j e c t s  
fu nded  by th e  a c t  i n c l u d e d  r e s e a r c h  and p u b l i c a t i o n  of 
in fo rm a t io n  to  update t e a c h in g  te ch n iq u es .
P u b l i c  a t t e n t i o n  w a s  a g a i n  d r a w n  t o  t h e  n e e d  f o r  
e x c e l l e n c e  i n  e d u c a t i o n  by a r e p o r t  s p o n s o r e d  by t h e  
R o c k e f e l l e r  B r o t h e r s  Fund and  c o a u t h o r e d  by Jo h n  G a r d n e r ,  
P re s id e n t  of the  Carnegie C orpora t ion .  E n t i t l e d  The P u r s u i t  
o f  E x c e l l e n c e , t h i s  1 9 5 8  p u b l i c a t i o n  " a d v o c a t e d  t h e  
d e v e lo p m e n t  of human p o t e n t i a l  a s  a n a t i o n a l  g o a l  and  
i n s i s t e d  t h a t  t h e  n a t io n  co u ld  encourage both  e x c e l l e n c e  and 
q u a l i t y  w i th o u t  compromising e i t h e r . T h e  f o l l o w i n g  y e a r ,  
Jam es  B. Conan t ,  f o r m e r  p r e s i d e n t  o f  H a rv a rd  U n i v e r s i t y ,  
s u g g e s t e d  ways of a c h i e v i n g  e x c e l l e n c e  i n  h i s  b e s t - s e l l e r ,  
The American High School Today. Comprehensive h igh  schoo ls ,  
he b e l i e v e d ,  c o u l d  p r o v i d e  a good g e n e r a l  e d u c a t i o n  f o r  a l l
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s tu d e n t s  a s  w e l l  a s  nonacademic c o u r s e s  f o r  t h e  n o n -co l le g e  
bound and  ad v a n ce d  c o u r s e s  i n  m a t h e m a t i c s /  s c i e n c e ,  an d  
f o r e ig n  language f o r  the  a c a d e m ic a l ly  t a l e n t e d . 11®
By 1960, t h e  f e d e r a l  g o v e r n m e n t ' s  p o l i c y  t o w a r d  p u b l i c  
educa t ion  had developed around t h r e e  major p r i n c i p l e s :
(1) I t  reco g n ized  th e  r e s p o n s i b i l i t y  of th e  s t a t e s  
f o r  t h e  c o n t r o l  of o p e r a t i o n  o f  p u b l i c  e d u c a t i o n ;
(2) I t  p r o c l a i m e d  f e d e r a l  r e s p o n s i b i l i t y  when i t  
i d e n t i f i e d  a dan g e r  t h a t  t h e  c i t i z e n s  w e r e  b e i n g  
i n s u f f i c i e n t l y  e d u c a t e d  t o  m a i n t a i n  t h e  n a t i o n ' s  
p o l i t i c a l  and economic s t a b i l i t y ,  and i t s  de fen se ;
(3) I t  e x e r c i s e d  i t s  r e s p o n s i b i l i t y  by c o n t r i b u t i n g  
t o  t h e  s u p p o r t  o f  p u b l i c  e d u c a t i o n a l  a c t i v i t i e s ,  
no t  by c o n t r o l l i n g  them .116
All t h r e e  found e x p re s s io n  i n  t h e  Democrat ic  P a r ty  P la t fo rm
of 1960 and i n  the  campaign speeches  of  John F. Kennedy.11^
From t h e  b e g i n n in g  o f  h i s  p o l i t i c a l  c a r e e r ,  Kennedy
had  s u p p o r t e d  f e d e r a l  a i d  t o  e d u c a t i o n .  I n  1949, h e  h ad
in t ro d u ce d  l e g i s l a t i o n  t o  a l l o c a t e  f e d e r a l  funds f o r  buses,
h e a l t h  s e r v i c e s ,  an d  t e x t b o o k s  f o r  p a r o c h i a l  and  p r i v a t e
s c h o o l s .11® I n  1958, he n o t  o n ly  s u p p o r t e d  t h e  N a t i o n a l
D efense  E d u c a t i o n  A ct b u t  a l s o  i n t r o d u c e d  l e g i s l a t i o n  t o
c h a n n e l  f e d e r a l  m o n ie s  t h r o u g h  t h e  s t a t e s  t o  l o c a l
communities t o  f in a n c e  school  c o n s t r u c t i o n ,  e i t h e r  d i r e c t l y
or  i n d i r e c t l y . 119 In  c o n t r a s t  t o  many of h i s  c o l l e a g u e s  i n  t h e
S e n a t e ,  Kennedy d i d  n o t  l i m i t  h i s  s u p p o r t  f o r  f e d e r a l
a s s i s t a n c e  to  s c i e n c e  and t e c h n o lo g y .  "[A] r e  we concerned
o n ly  w i t h  t h e  p r o d u c t i o n  of s c i e n t i s t s ,  m a t h e m a t i c i a n s ,
en g in ee r s ,  and fo re ig n - la n g u a g e  s p e c i a l i s t s ? "  he asked i n  a
speech b e fo re  th e  Senate ,  J a n u a ry  28> 1958.
R ec o g n iz in g  our s e r i o u s  hand icaps  i n  t h o s e  
a r e a s ,  a r e  we n o t  i n  e q u a l l y  u r g e n t  n eed  o f  
im proving t h e  ed u c a t io n  o f  a l l  Americans -  th e
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d i p l o m a t s  and  p o l i t i c i a n s  who m u s t  make t h e  h a r d
d e c i s i o n s  of the c o ld  war ,  th e  ju d g e s  and e d u c a to r s
and w r i t e r s  who m u s t  c a r r y  on t h e  A m er ic an  way i n
i t s  h o u r  of g r e a t e s t  c h a l l e n g e ,  t h e  c i t i z e n s  of
every occu p a t io n  and s t a t u s  who w i l l  dec ide ,  i n  t h e
l a s t  a n a l y s i s ,  w h e t h e r  we s t a n d  o r  f a l l  a s  a
n a t io n ?  More and b e t t e r  educa ted  s c i e n t i s t s  can n o t
a l o n e  s a v e  t h e  U n i t e d  S t a t e s  t o d a y .  A l l  A m er ic an  . i one d u c a t io n  i s  m  c r i s i s .
K ennedy 's  com m itm ent  t o  e x c e l l e n c e  i n  e d u c a t i o n  w as  
c o u p le d  w i t h  a r e c o g n i t i o n  of  t h e  g r o s s  d i s p a r i t i e s  i n  t h e  
q u a l i t y  o f  e d u c a t i o n  r e s u l t i n g  f r o m  p o v e r t y  a n d  
d i s c r i m i n a t i o n .  121 "The e x p e n d i t u r e s  p e r  p u p i l  i n  t h e  10
p o o r e s t  S t a t e s  a r e  l e s s  t h a n  h a l f  t h e  e x p e n d i t u r e s  made i n  
t h e  10 r i c h e s t  S t a t e s , "  h e  d e c l a r e d  d u r i n g  h i s  1960  
p r e s i d e n t i a l  cam paign  i n  a s t a t e m e n t  p r e p a r e d  f o r  t h e  
N at iona l  Educat ion  A s s o c i a t i o n .  "The r e s u l t i n g  d i f f e r e n c e s  
i n  t h e  q u a l i t y  of e d u c a t i o n  r e c e i v e d  i n  t h e  v a r i o u s  S t a t e s  
make t h e  n eed  f o r  r e m e d i a l  a c t i o n  p a i n f u l l y  e v i d e n t . "  Ee 
con t inued :
T h ese  c o n d i t i o n s  c a n n o t  g e t  b e t t e r  w i t h o u t  
s u b s t a n t i a l  a s s i s t a n c e  from th e  F e d e r a l  Government.
I n  f o u r  y e a r s ,  4.3 m i l l i o n  m ore  c h i l d r e n  w i l l  be 
c l a m o r i n g  f o r  a d m i s s i o n  t o  ou r  s c h o o l s .  By 1 9 69 ,  
h i g h  s c h o o l  e n r o l l m e n t  w i l l  i n c r e a s e  a t  l e a s t  40 
per  c e n t .
We a r e  d e v o t i n g  l e s s  t h a n  $1 o u t  of  e v e ry  $30 
t o  o u r  e d u c a t i o n a l  s y s t e m .  S t a t e  a n d  l o c a l  
g o v e r n m e n t s  c a n n o t  k e e p  up w i t h  f a s t - r i s i n g  
c o n s t r u c t i o n  demands.  They a r e  a l r e a d y  s p e n d i n g  
s i x  t i m e s  a s  much f o r  e d u c a t i o n  a s  t h e y  d i d  20 
y e a r s  ago .  M eanw hile ,  t h e  F e d e r a l  G overnm en t  h a s  
f a i l e d  t o  do i t s  s h a r e . 1 2 2
Kennedy's own e f f o r t s  t o  expand t h e  r o l e  of t h e  f e d e r a l  
government i n  ed u c a t io n  were th w a r te d  because  he o b j e c t e d  t o  
p u b l i c  fun d in g  f o r  s e c t a r i a n  sch o o ls .  Conscious o f  t h e  f a c t  
t h a t  he  was t h e  f i r s t  Roman C a t h o l i c  t o  be p r e s i d e n t ,  h e  
i n s i s t e d  on an  "a b so lu te "  s e p a r a t i o n  of  church and s t a t e .  In
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s t r i k i n g  c o n t r a s t  t o  h i s  e a r l i e r  p o s i t i o n  t h a t  n o n - r e l i g i o u s  
s e r v i c e s  could  c o n s t i t u t i o n a l l y  be p ro v id ed  t o  a l l  c h i l d r e n ,  
he r e j e c t e d  a l l  p ro p o s a l s  t o  ex tend  government a s s i s t a n c e  t o  
c h u r c h - r e l a t e d  sc h o o ls .  In  1961 t h i s  i n f l e x i b l e  p o s i t i o n  l e d  
t o  t h e  d e f e a t  of h i s  a i d - t o - e d u c a t i o n  b i l l  by a c o a l i t i o n  i n  
t h e  House of  R e p r e s e n t a t i v e s  made up o f  R e p u b l i c i a n s  who 
opposed f e d e r a l  s o c i a l  programs, C a t h o l i c s  who r e s e n t e d  t h e  
e x c l u s i o n  o f  p a r o c h i a l  s c h o o l s ,  an d  C o n s e r v a t i v e  S o u t h e r n  
Democrats who saw th e  c i v i l  r i g h t s  i m p l i c a t i o n s  of  r e c e iv in g  
f e d e r a l  fu n d s .123
Lyndon Johnson 's  e x t r a o r d i n a r y  commitment t o  f e d e r a l  a i d  
t o  e d u c a t i o n  d e r i v e d  f rom  m ore  t h a n  a d e s i r e  t o  f u l f i l l  t h e  
Kennedy l e g a c y .  D u r i n g  t h e  1 9 3 0 ' s ,  J o h n s o n  h a d  t a k e n  
a d v a n ta g e  of  h i s  a p p o i n t m e n t  a s  d i r e c t o r  of t h e  N a t i o n a l  
Youth A d m i n i s t r a t i o n  f o r  t h e  s t a t e  o f  T ex as ,  u s i n g  h i s  
p o s i t i o n  t o  e n l a r g e  h i s  p o l i t i c a l  ne twork  and t o  e s t a b l i s h  a 
base  f o r  e l e c t i o n  t o  C o n g re s s .  In  t h e  1 9 6 0 ' s ,  he w o u ld  u s e  
f e d e r a l  a i d  t o  e d u c a t i o n  -  a l a t t e r - d a y  c o u n t e r p a r t  t o  t h e  
NYA -  a s  a means t o  d em o n s t ra te  h i s  p o l i t i c a l  i n f l u e n c e . 1 ^  
W h ile  e d u c a t i o n  an d  p o v e r t y  h ad  b een  c e n t r a l  t o  t h e  
Kennedy ag en d a ,  J o h n s o n  c a r e f u l l y  d i s t i n g u i s h e d  h i s  own 
program f o r  re fo rm  u s in g  th e  r u b r i c  "The G re a t  S o c ie ty ."  His  
v i s i o n  f o r  America in c lu d e d  t h e  e q u a l i z i n g  of  o p p o r t u n i t i e s  
a n d  a g e n e r a l  i m p r o v e m e n t  i n  t h e  s t a n d a r d  o f  l i v i n g .  
In f lu e n ce d  by s o c i o l o g i s t s  and eco n o m is t s  and, more d i r e c t l y ,  
by h i s  own p o l i t i c a l  a d v i s o r s ,  t h e  P r e s i d e n t  on J a n u a r y  12, 
1965,  p ro p o s e d  a $1.5 b i l l i o n  a p p r o p r i a t i o n  f o r  e l e m e n t a r y  
and  s e c o n d a r y  s c h o o l s ,  b o th  p u b l i c  an d  p r i v a t e .  C e n t r a l  t o
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the P r e s id e n t ' s  p rop osa l  was r e l i a n c e  on t h e  c h i l d - b e n e f i t  
theory ,  used by Black  i n  th e  Everson o p in io n .  John Kenneth  
G a lb ra i th ,  whose book The A f f l u e n t  S o c i e t y  had i n f l u e n c e d  
both Kennedy and Johnson, was instrumental in  convincing the  
a d m i n i s t r a t i o n  t o  adopt  a c h i l d - b e n e f i t  approach based on 
l e v e l s  of  f a m i l y  income and d i s r e g a r d i n g  the nature  o f  the  
s c h o o ls .  This  id e a  won t h e  support  o f  t h r e e  key f i g u r e s :  
Wilbur Cohen, U n d er sec r e ta r y  o f  the  Department o f  H e a l th ,  
E d u c a t io n  and W e l f a r e ;  John  G a rd n er ,  Chairman o f  t h e  
P r e s id e n t ' s  ta sk  f o r c e  on f e d e r a l  a id  t o  e d u c a t io n ;  and
Francis Keppel, Commissioner of Education under both Kennedy
1 25anc Johnson.
Johnson's own speech in  support of the education package 
emphasised th e  id ea  t h a t  th e  a id  was d i r e c t e d  toward th e  
individual disadvantaged ch i ld .  The purposes of  the b i l l ,  he 
explained, were:
To br ing  b e t t e r  e d u c a t io n  t o  m i l l i o n s  o f  
disadvantaged youth who need i t  most.
To put th e  b e s t  e d u c a t io n a l  equipment and 
ideas  and innovat ions  w i th in  reach of a l l  students .
To advance the technology of teaching and the  
t ra in in g  of teachers .
To p ro v id e  i n c e n t i v e  f o r  th o s e  who w ish  t o  
l e a r n  a t  e v e r y  s t a g e  a l o n g  t h e  r o a d  t o
learn ing .  * 26
The President's  determ ination  to  pass the Elementary and 
Secondary Education Act w ithout  amendment in d ic a te s  th a t  h i s  
purpose was not merely a l t r u i s t i c  but a l s o  highly  p o l i t i c a l .  
Johnson envis ioned  the "Great Society" as  the means by which 
he would l e a v e  a s i g n i f i c a n t  mark on American s o c i e t y .  The 
ed u ca t ion  b i l l ,  a c o r n e r s t o n e  o f  h i s  program, had to  be
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p as sed  i n t a c t  so t h a t  h i s  c o n t r i b u t i o n  c o u l d  be c l e a r l y  
i d e n t i f i e d .  *2^
i
F u r th e r m o r e ,  J o h n s o n  was  c o n f i d e n t  t h a t  he  h a d  t h e  
p o l i t i c a l  c l o u t  t o  e f f e c t  t h e  p a s s a g e  o f  t h e  b i l l  i n  
p r e c i s e l y  t h e  form  he w a n te d .  He h ad ,  j u s t  tw o  m o n th s  
before ,  won a l a n d s l i d e  e l e c t i o n ,  d e f e a t i n g  R epub l ican  B arry  
Goldwater by a margin  of  n e a r l y  sev en te en  m i l l i o n  v o te s .  His 
personal v i c t o r y  was enhanced by in c r e a s e d  m a j o r i t i e s  f o r  the  
D e m o c r a t s  i n  b o t h  t h e  S e n a t e  ( 6 8 - 3 2 )  a n d  t h e  H ouse  o f  
R ep re sen ta t iv e s  (295-140), r e p r e s e n t i n g  a g a in  of two i n  th e  
upper chamber and of t h i r t y - s e v e n  i n  t h e  House.*28 Relying 
on h i s  p o p u l a r  m a n d a te ,  h i s  p o w e r f u l  i n f l u e n c e  i n  C o n g res s  
c u l t i v a t e d  w h i le  s e rv in g  a s  s e n a t e  m a j o r i t y  l e a d e r ,  and h i s  
e x p e r t i s e  i n  p o l i t i c a l  m a n ip u la t io n ,  Johnson was c e r t a i n  t h a t  
he could push through h i s  p ro p o sa ls .
Johnson's  g o a l  was t o  a v o id  l e n g t h y  d eb a te  o f  th e  
cnurch-state i s su e .  Administration o f f i c i a l s  were in  c lo s e  
touch with pressure groups during the w r i t in g  of the b i l l  so  
th a t  the  f i n a l  d r a f t  met t h e  approva l  of th e  l o b b i e s  t h a t  
were most i n f l u e n t i a l  and most d i r e c t l y  concerned.*28 The 
b i l l  was then pushed through the  House Committees w ith  only  
minor amendments. On r e a c h in g  t h e  f l o o r ,  the  D em ocrat ic  
party l e a d e r s h i p  "rammed through  a v o t e  l i m i t i n g  t h e  w hole  
f lo o r  c o n s i d e r a t i o n  of  th e  b i l l  t o  th r e e  days."*28 The
debate -  though l i m i t e d  -  focused on c o n s t i tu t io n a l  i s s u e s :  
the F i r s t  Amendment p r o h i b i t i o n  o f  la w s  " r e s p e c t in g  an 
e s t a b l i s h m e n t  o f  r e l i g i o n "  and t h e  t r a n s f e r  o f  l o c a l  
authority to  the  fed e ra l  government. Given the se r io u sn ess
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of  t h e  i s s u e s  a s  w e l l  a s  t h e  s i z e  o f  t h e  a p p r o p r i a t i o n ,  
members of  C o n g ress  r e s e n t e d  t h e  s t r o n g - a r m  t a c t i c s  o f  t h e  
a d m i n i s t r a t i o n .  In  an  e f f o r t  t o  t e m p e r  t h e s e  f e e l i n g s  an d  
hop ing  t o  s h i f t  t h e  a t t e n t i o n  f ro m  t h e  3 i l l  of  R i g h t s  t o  
b a s i c  human r i g h t s ,  J o h n s o n  a p p e a l e d  " a s  y o u r  P r e s i d e n t ,  t o  
give th e s e  American k id s  what  they  d e s e rv e ." 131 The b i l l  
passed 263-153 and went on t h e  S ena te  where ,  a f t e r  j u s t  t h r e e  
days of deba te ,  i t  was approved 73-18. The s w i f t  passage  of 
t h e  b i l l  -  e i g h t y - s e v e n  d ay s  -  was a d r a m a t i c  s t a t e m e n t  o f  
J o h n s o n ' s  p o l i t i c a l  s k i l l  and  i n f l u e n c e ,  b u t  t h e  p a s s a g e  o f  
t h e  b i l l  v/as a l s o  e v i d e n c e  of  p r o f o u n d  p o l i t i c a l  and  s o c i a l  
developments.
The m ost  o b v io u s  p o l i t i c a l  f a c t o r  w as  t h a t  C a t h o l i c s ,  
f o r  t h e  f i r s t  t i m e ,  c o n s t i t u t e d  t h e  l a r g e s t  number o f  
r e p r e s e n t a t i v e s  f rom  a s i n g l e  d e n o m i n a t i o n  i n  t h e  House. 
P rev ious ly ,  P r o t e s t a n t s  had dominated. I n  t h e  89th  Congress,  
how ever ,  C a t h o l i c s  o u tn u m b e re d  t h e i r  c l o s e s t  r i v a l s ,  t h e  
M e t h o d i s t s ,  107 t o  88. T h is  g r o w in g  p r e s e n c e  and  pow er  of 
C a th o l ic s  i n  Congress p o in te d  tow ard  g r e a t e r  accommodation by 
n o n - C a th o l i c s .122
I n  a d d i t i o n ,  t h e  s t r o n g e s t  o p p o n e n t s  o f  e a r l i e r  
p r o p o s a l s  f o r  f e d e r a l  e d u c a t i o n  a s s i s t a n c e  v /e re ,  by 1 9 6 5 ,  
w i l l i n g  t o  compromise. The n a t i o n a l  Educa t ion  A s s o c ia t i o n ,  
which had s t r o n g ly  o b j e c t e d  t o  any a i d  t o  nonpub l ic  s c h o o l s ,  
a g r e e d  t o  s u p p o r t  c e r t a i n  p r o g ra m s  p r o v i d i n g  i n d i r e c t  
a s s i s t a n c e ;  t h e  NEA's c o n t i n u e d  o p p o s i t i o n  m i g h t  h a v e  
p reven ted  p u b l i c  s c h o o ls ,  too ,  from r e c e i v i n g  f e d e r a l  funds. 
C a t h o l i c  e d u c a t i o n a l  l e a d e r s  r e a l i z e d  t h a t  t h e y  c o u l d  n o t
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e x p e c t  a i d  e q u a l  t o  t h a t  g i v e n  t h e  p u b l i c  s c h o o l s  a n d  to o k  
what was o f f e r e d . ^ ^ 3  s o u t h e r n e r s  w ithdrew  t h e i r  o p p o s i t i o n  
f o l l o w i n g  t h e  p a s s a g e  of t h e  C i v i l  R i g h t s  A ct  of  1964 s i n c e  
t h e i r  o b j e c t i o n s  t o  f e d e r a l  a i d  t o  e d u c a t i o n  -  i n t e r f e r e n c e  
w i t h  l o c a l  s e g r e g a t i o n  p o l i c i e s  -  w e r e  no l o n g e r  
m e a n i n g f u l . I n  a d d i t i o n ,  Johnson  won th e  s u p p o r t  of key 
n o r th e rn  urban and suburban congressmen by p ro m is in g  " to  go 
' a i l  o u t '  t o  a l l e v i a t e  the  p roblem s of th e  p u b l i c  s c h o o ls "  i n  
t h e i r  d i s t r i c t s .  In  a sp e e c h  d e l i v e r e d  i n  March 1 9 6 5 ,  t h e  
P r e s i d e n t  " a s s u r e d  t h e s e  c r i t i c a l  l e g i s l a t o r s  . . . t h a t  he  
w o u ld  ' u s e  e v e r y  r o s t r u m  a n d  e v e r y  fo ru m  a n d  e v e r y  
s e a r c h l i g h t  t h a t  I  can t o  t e l l  th e  peop le  of t h i s  co u n t ry  and 
t h e i r  e l e c t e d  r e p r e s e n t a t i v e s  t h a t  we ca n  no l o n g e r  a f f o r d  
over-crowded c la ss room s  and h a l f - d a y  s e s s io n s . ' " -1”33
Beyond the  p a r t icu la r  p o l i t i c a l  c ircumstances,  American 
a t t i t u d e s  were changing.
The o p i n i o n  f r a m e r s  among P r o t e s t a n t s ,  
C a t h o l i c s  and Jews were  l i v i n g  s i d e  by s i d e  i n  
M e t r o a m e r i c a ,  a n x i o u s  t o  a p p e a r  e d u c a t e d  and  
em ancipated  beyond t h e i r  r e l i g i o u s  group c l a s h e s  
t h a t  w e r e  now b e i n g  c a l l e d  b i g o t r y .  . . . The 
in f lu e n c e  of Metroamerica on the general population  
j o i n e d  w i th  th e  sp r e a d in g  n a t i o n a l  p o p u la r i t y  of  
e c u m e n i c i s m  t o  l e s s e n  t h e  r a n c o r  o v e r  w h o s e  
c h i l d r e n  x e c e i v e d  p u b l i c  f u n d s  f o r  t h e i r  
s c h o o l in g .  3 6
In  o t h e r  w o rd s ,  t h e  t e n o r  of t h e  d e b a t e  on t h e  i s s u e  o f  a i d  
to  s e c t a r i a n  s c h o o l s  was m o d i f i e d .  G r e a t e r  ac co m m o d a t io n  
r e s u l t e d  f ro m  t h e  f a c t  t h a t  m e m b e r s  o f  d i f f e r e n t  
d e n o m i n a t i o n s  l i v e d  a n d  w o rk ed  t o g e t h e r  and  had  come t o  
r e sp e c t  one a n o t h e r ' s  b e l i e f s  and p r a c t i c e s  combined w i t h  t h e  
c o n c e r t e d  e f f o r t s  among r e l i g i o u s  l e a d e r s  t o  e m p h a s iz e  t h e
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common c h a r a c t e r i s t i c s  o f  t h e i r  f a i t h s  an d  t o  e n c o u r a g e  
c o o p e r a t i o n  f o r  b ro a d  s o c i a l  g o a l s ,  s u c h  a s  p e a c e  an d  human 
r i g h t s .  C o n s e q u e n t ly ,  t h i n k i n g  on t h e  s u b j e c t  o f  c h u r c h -  
s t a t e  s e p a r a t i o n  s h i f t e d  f r o m  a p r e - o c c u p a t i o n  w i t h  
e s t a b l i s h m e n t  o f  r e l i g i o n  t o  com m itm ent  t o  p r o t e c t  f r e e  
e x e r c i s e .  In  t e r m s  o f  a i d  t o  p a r o c h i a l  s c h o o l s ,  t h i s  s h i f t  
found e x p r e s s i o n  i n  t h e  a r g u m e n t  t h a t  p a r e n t s  and  c h i l d r e n  
should be f r e e  t o  choose c h u r c h - r e l a t e d  s c h o o ls  and c h i l d r e n  
sh o u ld  n o t  be d e p r i v e d  o f  c e r t a i n  b e n e f i t s  p r o v i d e d  by 
government because of t h a t  choice .
In  a d d i t i o n ,  r e l i a n c e  on t h e  c h i l d - b e n e f i t  t h e o r y  by 
s t a t e  l e g i s l a t u r e s  had in c r e a s e d  a s  t h e  f i n a n c i a l  p l i g h t  o f  
p a ro ch ia l  schoo ls  became more ap p a ren t .  Such w idesp read  use 
of the c h i l d - b e n e f i t  approach he lped ,  i n  t u r n ,  t o  l e g i t i m i s e  
t h i s  i n d i r e c t  method of  a s s i s t i n g  nonpub i ic  sch o o ls .  By th e  
e a r l y  1960s  a t  l e a s t  280 s c h o o l  s y s t e m s ,  m a in ly  i n  t h e  
m id w e s t ,  had i n s t i t u t e d  s h a r e d  t i m e  p r o g ra m s  t o  e n r i c h  t h e  
c u r r i c u l u m s  of  p a r o c h i a l  s c h o o l s . *37  P r i v a t e  s c h o o l
advocates  were lobby ing  f o r  t h e  e x t e n s io n  of  a u x i l i a r y  a id s  
and s e r v i c e s  t o  i n c l u d e  t e x t b o o k s ,  l u n c h e s ,  g u i d a n c e  and  
c o u n s e l l i n g  p r o g r a m s ,  t h e  l o a n  of  e d u c a t i o n a l  e q u ip m e n t ,  
programs f o r  speech and l e a r n i n g  d i s a b i l i t i e s ,  and re m e d ia l  
r e a d i n g  p ro g ra m s  a s  w e l l  a s  t r a n s p o r t a t i o n .  In  a d d i t i o n ,  
C i t i z e n s  f o r  E d u ca t io n a l  Freedom, an o r g a n i z a t i o n  of  C a th o l i c  
laymen, had proposed a voucher  plan. Under t h i s  sys tem, a l l  
p a r e n t s  of s c h o o l - a g e  c h i l d r e n  w ou ld  be p r o v i d e d  w i t h  
v o u c h e r s  f rom t h e  l o c a l  g o v e rn m e n t  t o  pay from t h e  p u b l i c
177
Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.
c o f f e r s  t h e  c o s t  o f  " t u i t i o n "  a t  e i t h e r  p u b l i c  o r  p r i v a t e ,
I 138| in c lud ing  p a ro c h ia l ,  s c h o o ls .
The r e a l  c r i s i s  f o r  Roman C a t h o l i c  s c h o o l s  came i n  t h e
m i d - s i x t i e s ,  a t  th e  ve ry  moment when Johnson was push ing  h i s
program through Congress .  The U n i te d  S t a t e s  O f f i c e  of
E d u c a t io n  r e p o r t e d  4 ,3 7 0 ,2 7 7  c h i l d r e n  e n r o l l e d  i n  C a t h o l i c
e l e m e n t a r y  s c h o o l s  i n  1 9 6 5 - 6 6 ?  by 1 9 7 0  o n l y  3 , 7 0 0 , 0 0 0
remained. Secondary s c h o o ls  e x p e r i e n c e d  a s i m i l a r  d e c l i n e .
The wave of c l o s i n g s  began  i n  1 966-67  and  r e a c h e d  i t s  peak  i n
1968-69 when 445 C a t h o l i c  s c h o o l s  w e n t  o u t  of e x i s t e n c e .
That f i g u r e ,  Paul S o ra u f  r e m in d s  u s ,  "does  n o t  i n  any way
measure th e  r e t r en c h m en ts  i n  programs of o th e r  school  s."•LJJ
The r i s i n g  c o s t s  o f  e d u c a t i o n  due t o  i n f l a t i o n ,  h i g h e r
s a l a r i e s  f o r  t e a c h e r s ,  and  new e x p e c t a t i o n s  f o r  e d u c a t i o n
h e lp  t o  e x p l a i n  some o f  t h e  f i n a n c i a l  d i f f i c u l t i e s  o f  t h e
C a t h o l i c  s c h o o l s ?  h o w e v e r ,  c i r c u m s t a n c e s  w i t h i n  t h e  Church
were more im p o r ta n t .* 4^ During t h e  1960s a l a r g e  number of
nuns and p r i e s t s  l e f t  t h e i r  r e l i g i o u s  o rd e r s .  The d e p a r t u r e
of th e se  i n d i v i d u a l s ,  who had i n  1960 p ro v id ed  t w o - t h i r d s  of
th e  t e a c h e r s  i n  t h e  p a r o c h i a l  s c h o o l s ,  f o r c e d  t h e  Church t o
h i r e  l a y  t e a c h e r s  who h ad  t o  be p a i d  much h i g h e r  s a l a r i e s  and
were more m i l i t a n t . * 4* By 1970 over  h a l f  of t h e  e lem en ta ry
school t e a c h e r s  i n  C a th o l i c  s c h o o l s  w ere  l a y p e r s o n s .* 4 2
F u r th e r m o r e ,  d e c l i n i n g  e n r o l l m e n t s ,  c a u s e d  i n  p a r t  by
d e m o g r a p h i c  f a c t o r s ,  r e p r e s e n t e d  a t r e n d  aw ay f ro m
r e l i g i o u s l y - s e g r e g a t e d  s c h o o l s .  As C a t h o l i c s  moved t o  t h e
s u b u rb s ,  th e y  l e f t  b e h i n d  i n n e r - c i t y  p a r i s h - s c h o o l s  t h a t
became both unused and o u td a te d .  Church members who remained
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in  t h e  c i t y  c o u l d  n o t  a f f o r d  o r  c h o s e  n o t  t o  p r o v i d e  t h e  
necessary  funds  t o  r e v i t a l i z e  t h e i r  s c h o o ls .  I n c r e a s i n g l y ,  
m id d le - c la s s  C a th o l i c  p a r e n t s  s e n t  t h e i r  c h i l d r e n  t o  p u b l i c  
schoo ls  no t  o n ly  t o  tak e  advan tage  of th e  s u p e r i o r  f a c i l i t i e s  
and more v a r i e d  p r o g ra m s  b u t  a l s o  b e c a u s e  of  t h e  g r e a t e r  
p l u r a l i s m  i n  t h o s e  s c h o o l s .  The upw ard  s o c i a l  m o b i l i t y  of 
C a t h o l i c s  f o u n d  e x p r e s s i o n  i n  t h e i r  r e b e l l i o n  a g a i n s t  
r e l i g i o u s  orthodoxy and d i s c i p l i n e . * 4*
As b o th  ch u rch  a t t e n d a n c e  and  Sunday  g i v i n g  f e l l  o f f ,  
schoo ls  were f o r c e d  t o  r a i s e  t u i t i o n  f e e s .  In  do ing  so ,  they  
cut o f f  those  who would have a t t e n d e d :  c h i l d r e n  whose p a r e n t s  
had n o t  y e t  ac h iev ed  a l e v e l  of su c c e s s  s u f f i c i e n t  t o  m ig r a t e  
to  t h e  s u b u r b s ,  c h i l d r e n  f o r  whom t h e  p a r o c h i a l  s c h o o l  had 
p r o v i d e d  a d e s i r a b l e  a l t e r n a t i v e  t o  u r b a n  p u b l i c  
ed u c a t io n .* 44
In  l i g h t  o f  t h e s e  d e v e l o p m e n t s ,  l o b b y i s t s  f o r  a i d  t o
p a ro ch ia l  s c h o o ls  emphasized the  burden on t a x p a y e r s  i f  a l l
c h u r c h - r e l a t e d  s c h o o l s  w e r e  f o r c e d  t o  c l o s e .  A 1961 b r i e f
p r e p a r e d  by t h e  N a t i o n a l  C a t h o l i c  W e l f a r e  C o u n c i l  i n c l u d e d
s t a t i s t i c s  d e m o n s t r a t i n g  t h e  e x t e n t  o f  r e s p o n s i b i l i t y  f o r
educa t ion  assumed by C a th o l i c  s c h o o ls .
(ITn n in e te e n  s t a t e s  (and th e  D i s t r i c t  o f  Columbia) 
having a t o t a l  schoo l  p o p u la t io n  o f  21 .868.683.  and 
whose s c h o o l  p o p u l a t i o n  r e p r e s e n t s  51.9% <>£ t h e  
t o t a l  n a t i o n a l  s c h o o l  p o p u l a t i o n .  C a t h o l i c  
p a r o c h i a l  s c h o o ls  a r e  p e r fo rm in g  t h e  p u b l i c  s e r v i c e  
o f  e d u c a t i n g  18.6% o f  a l l  c h i l d r e n  i n  e l e m e n t a r y  
and secondary  s c h o o l s ,  j. jt [Emphasis B a l l ' s ]
C a th o l i c  e lem en ta ry  s c h o o l s  a r e  conducted  in  
a l l  of  t h e  f i f t y  s t a t e s ,  w i t h  a t o t a l ,  i n  1 9 6 0 ,  of  
10 ,662  s c h o o l s  t h r o u g h o u t  t h e  n a t i o n .  The num ber
179
Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.
o f  such  s c h o o l s  p e r  s t a t e  v a r i e s  f rom  e i g h t  i n  
A la sk a  t o  1 ,136 i n  t h e  s t a t e  of  New York. I n  t h e  
A r c h d io c e s e  of Chicago  a l o n e  a r e  426 C a t h o l i c  
e l e m e n t a r y  s c h o o l s .  I n  t h e  C i t y  o f  P i t t s b u r g h ,  
C a t h o l i c  e l e m e n t a r y  s c h o o l s  e d u c a t e  445 o f  t h e  
e n t i r e  e lem en ta ry  school  p o p u la t io n .  There w ere  i n  
1960 2 ,426  C a t h o l i c  e l e m e n t a r y  s c h o o l s  i n  t h e  
U nited  S t a t e s . 14
The u n d e r l y i n g  a rg u m e n t  h e r e  was t h a t  t h e  p u b l i c  r e c e i v e d
s u b s t a n t i a l  b e n e f i t  from th e  e x i s t e n c e  of s e c t a r i a n  s c h o o ls ,
p a r t i c u l a r l y  b e c a u s e  t h e  s e r v i c e s  p r o v i d e d  by t h e  c h u r c h -
r e l a t e d  s c h o o ls  were,  i n  many c a s e s ,  o f  a s e c u la r  n a tu r e .
The p u b l i c  wel f a r e  f u n c t i o n  o f  p a r o c h i a l  s c h o o l s ,  t h e
b r i e f  a s s e r t e d , w a s  e v i d e n t  i n  b o th  t h e  c u r r i c u l u m  and  t h e
p o l i c i e s .  " fT ]h e  r e l i g i o u s  a s p e c t  i n  c h u r c h - r e l a t e d
s c h o o l i n g  i s  i n  a d d i t i o n  t o ,  . . .  n o t  a s u b t r a c t i o n  f r o m ,
b a s ic  c i t i z e n - e d u c a t i o n  r e q u i r e m e n ts .  The p u p i l  . . . l e a r n s
r e l i g i o n  i n  a d d i t i o n ,  and t h e  r e l i g i o u s  d im ensions  of s e c u la r
knowledge.wl46 Like t h e i r  c o u n t e r p a r t s  i n  p u b l i c  s c h o o ls ,
C a t h o l i c  s c h o o l  t e a c h e r s  " a lw a y s  s t r e s s e d  p a t r i o t i s m  and
other c i v i c  v i r t u e s .  "147
[ I ] t  may f u r t h e r  be no ted  t h a t  C a th o l i c  e d u c a t io n a l  
e f f o r t s  -  l i k e  many n o npub l ic  e d u c a t i o n a l  e f f o r t s  -  
h av e  e v o lv e d  o v e r  t h e  y e a r s  num erous  s c h o o l s  of  
s p e c i a l  a c h i e v e m e n t  a n d  s c h o o l s  f o r  e x c e p t i o n a l  
g r o u p s ,  such  a s  t h e  g i f t e d  an d  t h e  m e n t a l l y  o r  
p h y s i c a l l y  h a n d i c a p p e d ,  and  h a v e  p i o n e e r e d  many 
v a l u a b l e  new te a c h in g  m e th o d s .148
And, f i n a l l y ,  th e  C a th o l i c  schoo l  " i s  an  im p o r ta n t  so u rce  f o r
s o c i a l  dem ocracy"  by h e l p i n g  t o  i n t e g r a t e  c h i l d r e n  f rom
d i f f e r e n t  e t h n i c  and r a c i a l  backgrounds.14®
The argument t h a t  C a th o l i c  s c h o o l s  p layed  an im p o r ta n t
r o l e  i n  f u r t h e r i n g  r a c i a l  and e t h n i c  i n t e g r a t i o n  was c l e a r l y
i n t e n d e d  t o  a d d r e s s  i s s u e s  t h a t  w e r e  g a i n i n g  i n c r e a s i n g
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I a t t e n t i o n  a s  t h e  c o u n t r y  moved i n t o  t h e  1960s .  As Diane 
R a v i tc h  e x p l a i n s ;  " [ T ]h e  Cold  War c o m p e t i t i o n  w i t h  t h e  
S o v i e t s  moved t o  t h e  back  b u r n e r  and  l o s t  i t s  m o t i v a t i n g  
p o w e r .  I d e n t i f y i n g  t h e  g i f t e d  a n d  s t i m u l a t i n g  h i g h  
a c h ie v e m en t  p a l e d  a s  a n a t i o n a l  g o a l  i n  c o m p a r i s o n  t o  t h e  
urgency of  r e d r e s s in g  r a c i a l  i n j u s t i c e . " * 50 The NCIJC b r i e f  
supported  i t s  p u b l i c  w e l f a r e  argument by c l a im in g  s u b s t a n t i a l  
r e s p o n s i b i l i t y  f o r  h e l p i n g  t o  a c h i e v e  a s o c i a l l y  d e s i r a b l e  
end;
Although th e  [p a ro c h ia l ]  s c h o o ls  a r e  p r i m a r i l y  fo r  
t h e  e d u c a t i o n  of  C a t h o l i c  c h i l d r e n ,  n o n - C a t h o l i c  
c h i l d r e n  a r e  a d m i t t e d  a s  a m a t t e r  o f  u n i v e r s a l  
p o l ic y  where t h e r e  i s  room. The r e c o r d  of C a th o l i c  
schoo ls  g e n e r a l ly  w i th  r e s p e c t  t o  Hegro and o th e r  
nonwhite c h i l d r e n  has been d i s t i n c t l y  c r e d i t a b l e .
These  s c h o o l s  h a v e  f o r  t h e  m os t  p a r t  n o t  been  
lo c a t e d  ac co rd in g  t o  .de f a c t o  zoning  which d iv id e s  
neighborhoods r a c i a l l y  or econom ica l ly .  Thus, t h e  
C a t h o l i c  s c h o o l  h a s  been  a n  i n v a l u a b l e  t r a i n i n g  
ground t o  p re p a re  c i t i z e n s  f o r  a f u l l  p a r t i c i p a t i o n  
in  a p l u r a l i s t  s o c i e t y . 151
The c i v i l  r i g h t s  a rg u m e n t  e x t e n d e d ,  h o w ev e r ,  beyond r a c i a l
i n t e g r a t i o n  t o  i n c l u d e  t h e  i n d i v i d u a l ' s  r i g h t  t o  f r e e
e x e rc i s e .
P ro p o n e n t s  o f  a i d  i n s i s t e d  t h a t  t h e  c l o s i n g  o f  c h u r c h -  
r e l a t e d  s c h o o l s  w ou ld  deny t h o s e  who p r e f e r r e d  s e c t a r i a n  
e d u c a t i o n  t h e  r i g h t  t o  f r e e  e x e r c i s e .  C h a rg in g  t h a t  p u b l i c  
s c h o o l s  w ere  no l o n g e r  " n e u t r a l "  b u t  i n c r e a s i n g l y  s e c u l a r ,  
th e y  m a i n t a i n e d  t h a t  t h e  r i g h t s  o f  p a r i s h i o n e r s  d e s e r v e d  
p a r t i c u l a r  a t t e n t i o n  t o  a s s u r e  t h a t  a l l  who p r e f e r r e d  
r e l i g i o u s l y - o r i e n t e d  e d u c a t i o n  w ou ld  h a v e  i t  a v a i l a b l e  f o r  
t h e i r  c h i l d r e n . 152 One spokesm an  f o r  a i d  t o  p a r o c h i a l  
s c h o o l s  e x p l a i n e d ,  " C a t h o l i c s  do n o t  l o o k  upon t h e  c l a i m  t o
181
Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.
sh a re  i n  g e n e r a l  v / e l f a r e  b e n e f i t s  -  i n c l u d i n g  e d u c a t i o n  
i t s e l f  -  a s  a r a i d  on t h e  p u b l i c  t r e a s u r y  b u t  a s  an  i s s u e  t o  
be a rg u e d  i n  t h e  c i v i c  fo rum  b e c a u s e  t h e y  f e e l  i t  c o n c e r n s  
c i v i l  r i g h t s . " 153
In d e e d ,  F i r s t  Amendment i s s u e s  p r o v i d e d  a f o c a l  p o i n t  
fo r  the  p u b l i c  d e b a te s  on a i d  t o  s e c t a r i a n  schoo l  th roughou t  
th e  p e r i o d  f rom  1947 t o  1967. Where o p p o n e n t s  b a s e d  t h e i r  
o b j e c t i o n s  on t h e  p r o h i b i t i o n  o f  any  lav/ r e s p e c t i n g  an  
e s ta b l i sh m e n t ,  s u p p o r t e r s  c o n s t r u c t e d  t h e i r  case  around t h e  
f r e e  e x e r c i s e  c l a u s e .  However, when t h e  Supreme C our t  ag reed  
to  d e c id e  on t h e  c o n s t i t u t i o n a l i t y  of  a New York t e x t b o o k  
lav/, m o d e l l e d  a f t e r  t h e  E le m e n ta ry  a n d  S eco n d a ry  E d u c a t io n  
Act of 1965,  t h e  j u s t i c e s  -gave c o n s i d e r a b l e  w e i g h t  t o  t h e  
e c o n o m ic  a n d  s o c i a l  c o n c e r n s  t h a t  h a d  i m p e l l e d  t h e  
l e g i s l a t o r s .  C o n s e q u e n t ly ,  t h e  m a j o r i t y  w ere  p e r s u a d e d  by 
p r a c t i c a l  c o n s i d e r a t i o n s  -  t h e  h ighe r  c o s t s  of ed u c a t io n  and 
t h e  p o s s i b l e  c l o s i n g  o f  a l a r g e  number o f  s e c t a r i a n  s c h o o l s  
and by t h e  d o m in a n t  p h i l o s o p h y  of t h e  day -  t h e  d e s i r e  f o r  
e q u a l  and  h i g h  q u a l i t y  e d u c a t i o n  f o r  a l l  o f  A m e r i c a ' s  
c h i ld re n .
- 182
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3
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C u r l e t t . 374 U.S. 203 (1963) .
4
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j u r i s d i c t i o n a l  p o i n t  ( t h e  f o c u s  f o r  h i s  s e p a r a t e  o p i n i o n  i n  
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Students of  the Court have l a b e l l e d  Douglas' theory, as  
presented in  Zorach v. Clauson. "benevolent n eu tra l i ty ."
23
Two of the j u s t i c e s  who p a r t ic ip a te d  in  th e  Zorach case  
were new on the  Court. Sherman Minton f i l l e d  th e  vacancy  
l e f t  by TZiley R u t le d g e 's  p a s s in g ,  and Tom C. Clark r e p l a c e d  
Prank Murphy. Minton resigned  in  1956 and W ill iam J .  Brennan 
took h i s  place.
24
G. Edward W hite ,  E a r l  Warren; £  P u b l ic  L i f e  (New York; 
Oxford  U n i v e r s i t y  P r e s s ,  1 9 8 2 ) ,  p. 18. W h i te  s t a t e s  t h a t  
" E a r l y  C a l i f o r n i a  P r o g r e s s i v e s  e n v i s a g e d  a f f i r m a t i v e  
government a s  a r e s t o r a t i v e  moral  f o r c e ,  th e  purpose o f  which 
was t o  p u rg e  C a l i f o r n i a ' s  p o l i t i c a l  c u l t u r e  of c o r r u p t  
s p e c ia l  i n t e r e s t s .  Government was more of an adm onito ry  than  
a* p a t e r n a l i s t i c  a g e n t ;  The id e a  t h a t  c i t i z e n s  were  e n t i t l e d  
to  c e r t a i n  e c o n o m ic  an d  s o c i a l  b e n e f i t s ,  n o t w i t h s t a n d i n g  
t h e i r  s t a t u s  o r  c o n d i t i o n ,  was f o r e i g n  t o  e a r l y  C a l i f o r n i a  
P r o g r e s s i v e  t h o u g h t . "  I b i d . .  p .  102.
25




Anthony Lev/is ,  "Earl Warren," i n  The J u s t i c e s  o f  the  
U.S. Susreme~Court, 1 7 8 9 -1 9 6 9 . ed. Leon Friedman and Fred L. 
I s r a e l  (Mew York:Cheisea  House P u b l i s h e r s ,  1 9 6 9 ) ,  p. 2724; 
and White, Earl Warren, p. 219.
28
White, Earl Warren, p. 218. Anthony Lev/is makes t h i s  
same p o in t .  In a sp ee ch  g iv e n  by th e  C h ie f  J u s t i c e  t o  the  
Jewish T h e o l o g ic a l  Seminary in  New York i n  1962 ,  Lev/is 
s ta te s ,  Warren "spoke o f  law as  f l o a t i n g  ' in  a sea of e th ic s '  
but i n d i c a t e d  t h a t  law d id  n o t  go e t h i c a l l y  f a r  enough. . . .  
[I]n the absence of other formal methods o f  weighing e t h i c a l  
considerations  in  l i f e ,  the Chief J u s t i c e  ev id e n t ly  f e l t  that  
lav/ and the  c o u r t s  must do so  t o  a s i g n i f i c a n t  degree."  
Lewis, Earl Warren, p. 2725.
29
White, E a r l  Warren, p. 337.
30
I b i d . p. 338.
31
I b i d . p. 223.
32
I b i d .
33
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U.S. 483,  1954) h a s  been  s e e n  a s  a n  e x p r e s s i o n  o f  h i s  d e s i r e  
to  e q u a l i z e  o p p o r t u n i t i e s  t h r o u g h  e d u c a t i o n .  G. Edward 
White,  The American J u d i c i a l  T r a d i t i o n ;  P r o f i l e s  o f  Leading 
American Judges (Oxford; Oxford U n iv e r s i t y  P re s s ,  1976),  pp. 
339-40.
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1 Warren, ed. Henry II. Christiaan (Hew York: Simon and Schuster,
! 1959),  p. 12.
35
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on th e  Supreme Court of  th e  U n ited  S t a t e s .  Because they  
wouldn't have looked f o r  a s i t t i n g  C atho l ic  iuace in a  s t a t e  
in  which i t ' s  im p o r ta n t ." F e l i x  F r a n k fu r te r ,  in t e r v i e w  by 
Gerald Gunther, 15 September 1960, P art  I I ,  F ran kfu rter  
Papers, Harvard Law School,  Cambridge.
36
John R. Schmichauser, Judges and J u s t i c e s ;  The Federal 
Appellate Judic iary  (Boston: L i t t l e ,  Brown, 1979), p. 66.
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I b i d .
38
Stephen J. Friedman, "William J. Brennan," in  J u s t i c e s  
o f  the U.S. Supreme Court, p .  2 8 5 5 .
39
W ill iam  J. Brennan, " C o n s t i t u t i o n a l  A d ju d ic a t io n ,"  
Notre Dame Law P.eview 40 (1965):559, 569, quoted in  Friedman, 
"William J. Brennan," J u s t i c e s  of  the U.S. supreme Court, p. 
2855.
40
W i l l i a m  J .  B r e n n a n ,  "The R o l e  o f  t h e  C o u r t  -  t h e  
C h a l le n g e  of t h e  F u t u r e , "  i n  jUi A f f a i r  w i t h  F reedom , ed .  
Stephen J .  Friedman (New York: Atheneum, 1967), p. 321.
41
Benno Schmidt,  J r . ,  i n t e rv i e w  by Lawrence B ruse r ,  1975, 
Vol. I I ,  p. 191, Columbia Oral H is to ry  C o l l e c t io n .
42
R i c h a r d  K i r k e n d a l l ,  "Tom C. C l a r k , "  i n  J u s t i c e s  o f  t h e  
U. S. Supreme C o u r t , p. 2667.
43
William Douglas claimed th a t  Harlan's appointment "was 
due l a r g e l y  t o  th e  e f f o r t s  o f  Harold Burton."(The J u s t i c e  
Harlan appointed by President Eisenhower was the grandson of  
J u s t i c e  John Marshall Harlan, who had been the s o le  d is se n ter  
i n  t h e  1 8 9 6  S u p r e m e  C o u r t  d e c i s i o n  u p h o l d i n g  t h e  
c o n s t i t u t i o n a l i t y  of s e g r e g a t i o n . )  Burton ,  he e x p la in e d ,  
"thought t h a t  the  name Harlan was an im portant  one i n  
C onstitutional  h is to r y  a t  t h i s  p a r t ic u la r  time [1955] in  view  
of the  emergence of th e  r a c i a l  problem and t h e  i n c r e a s i n g  
importance of the d e c i s io n s  in  the f i e l d  of minority r igh ts ,  
protect ion  of Negroes, r e s t r i c t i v e  covenants,  segregation.  .
• . And t h e  symbol o f  e q u a l i t y  h a d  f o r  t h e  r a c e s  c e n t e r e d  
p r e t t y  much a r o u n d  H a r l a n ' s  d i s s e n t  . . .  i n  P l e s s y  v .  
Ferguson." W il l iam  0. Douglas, i n t e r v i e w  by P ro fe s s o r  W al te r  
F. Murphy, 5 A p r i l  1 9 6 3 ,  pp. 2 9 7 -9 8 ,  P r i n c e t o n  U n i v e r s i t y  
L ib ra ry .
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In  t h e  1967 Terra, Karlan w ro te  20 c o n c u r r in g  o p in io n s ;  
no o t h e r  j u s t i c e  w r o t e  more t h a n  11. H a r l a n  had "corae t o  
b e l i e v e  t h a t  t h e  d i s s e n t i n g  o p i n i o n  h a s  a n  i m p o r t a n t  p l a c e  
and t h a t  t h e  j u d g e  a s  a d v o c a t e  of  h i s  own c o n v i c t i o n s  m u s t  
speak t o  f u t u r e  c o u r t s ,  t o  t h e  bar ,  and t o  t h e  p u b l i c  a s  w e l l  
a s  t o  h i s  c o l l e a g u e s .  T h u s  t h e  J u s t i c e  w e n t  f r o m  23 
d i s s e n t in g  v o t e s  and 8 d i s s e n t i n g  o p in io n s  du r ing  h i s  f i r s t  
f u l l  te rra  t o  97 d i s s e n t i n g  v o t e s  and  24 d i s s e n t i n g  o p i n i o n s  
in  t h e  1963 Term." D av id  L. S h a p i r o ,  e d . .  The E v o l u t i o n  o f  a  
J u d i c i a l  Philosophy: S e le c te d  O pin ions  and Papers  o f  J u s t i c e  
John El. H a r l a n  (C am bridge :  H a r v a r d  U n i v e r s i t y  P r e s s ,  19 6 9 ) ,  
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BOARD OF EDUCATION V. ALLEH:
POLITICS PREVAILS
On 10 J u n e  1963 t h e  Supreme C o u r t  r u l e d  by a v o t e  of  s i x  
to  t h r e e  t h a t  ITew York S t a t e ' s  s t a t u t e  a u t h o r i s i n g  t h e  l o a n  
of t e x t b o k s  t o  s t u d e n t s  a t t e n d i n g  p a r o c h i a l  s c h o o l s  was 
c o n s t i t u t i o n a l .  I n  t h e  s u i t  b r o u g h t  a g a i n s t  S t a t e  
Com missioner  of E d u c a t i o n  J a m e s  E. A l l e n ,  J r . ,  t h e  B o a rd  of 
E d u c a t io n  o f  C e n t r a l  Schoo l  D i s t r i c t  Ho. 1 had c h a l l e n g e d  
the c o n s t i t u t i o n a l i t y  of t h e  Hew York lav; m o d e l l e d  a f t e r  a 
f ed e ra l  s t a t u t e ,  th e  Elementary  and Secondary Education  Act 
of 1965. The s t a t e  lav;, a l s o  passed  i n  1965, r e q u i r e d  l o c a l  
publ ic  school  a u t h o r i t i e s  t o  l e n d  te x tb o o k s  f r e e  of charge t o  
a l l  s tu d e n t s  i n  g rades  seven through tw e lv e ,  i n c lu d in g  th o s e  
a t ten d in g  c h u r c h - r e l a t e d  schoo ls .  An e a r l i e r  lav;, passed  i n  
1950, had p e r m i t t e d  v o t e r s  t o  a u t h o r i z e  a s p e c i a l  t a x  t o  pay 
fo r  f r e e  t e x t b o o k s .  The Rev; York l e g i s l a t u r e  j u s t i f i e d  t h e  
amendment, i .e .  making th e  l o a n  of t e x tb o k s  mandatory, on th e  
grounds t h a t  " p u b l i c  w el  f a r e  and s a f e t y  r e q u i r e  t h a t  t h e  
s t a t e  an d  l o c a l  c o m m u n i t i e s  g i v e  a s s i s t a n c e  t o  e d u c a t i o n a l  
programs which a r e  im p o r ta n t  t o  our n a t i o n a l  de fense  and t h e  
general  w e l f a r e  of the  s t a t e .
The C o u r t ' s  d e c i s i o n  i n  B o a rd  o f  E d u c a t i o n  v. A l l e n  was, 
in  l a r g e  p a r t ,  a p o l i t i c a l  d e c i s io n  i n  the  sense  t h a t  i t  v/as 
grounded on t h e  l i b e r a l  p o l i t i c a l  i d e a l s  t h a t  c h a r a c t e r i z e d  
the 1960s and, most p a r t i c u l a r l y ,  the  commitment t o  improving 
and e q u a l i z i n g  e d u c a t i o n a l  o p p o r t u n i t i e s .  The m a j o r i t y  
opin ion,  w r i t t e n  by Kennedy-appointee  Byron White,  emphasized
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the a d v a n ta g es  t o  t h e  c h i l d  t h a t  w ould  r e s u l t  from th e  
lo a n in g  o f  t e x tb o o k s  a s  w e l l  a s  th e  v a lu e  to  the community i n  
maintaining a high q u a l i ty  of education  in  s e c ta r ia n  sch oo ls .  
These two them es c o in c id e d  w it h  a fun dam en ta l p rem ise  o f  
Lyndon B. Johnson's Great S o c ie ty :  t h a t  the government had a 
r e s p o n s ib i l i ty  fo r  a ssu r in g  each in d iv id u a l the opportunity  
to develop h i s  p o te n t ia l .
The t h r e e  d i s s e n t e r s  -  J u s t i c e s  B la ck , D o u g la s , and 
Portas -  r a i s e d  th e  q u e s t i o n  o f  w heth er  government sh ou ld  
extend i t s  a u t h o r i t y  over t h e  g e n e r a l  w e l f a r e  by p r o v id in g  
aid  th a t  w ould i n d i r e c t l y  b e n e f i t  a r e l i g i o u s  i n s t i t u t i o n .  
They d id  n o t ,  h o w e v e r ,  c h a l l e n g e  t h e  exp an d ed  r o l e  o f  
government in  the area of education. The p o l i t i c a l  concerns 
of the d is s e n te r s  centered  on th e  in creased  p a r t ic ip a t io n  of  
churches in  l e g i s l a t i v e  lobbying  and the p o te n t ia l  c o n f l i c t s  
that would r e s u l t  should a id  t o  paroch ia l schoo ls  be approved 
-  what th e  c o u r t  w ould l a t e r  l a b e l  "entanglem ent."  This  
chapter examines the  op in ions com prising th e  A llen  d e c is io n ,  
fo c u s in g  on t h e  i s s u e s  r a i s e d  by j u s t i c e s  in  o r a l  argum ent 
and t h e ir  re su lta n t  op in io n s .
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Oral argument i n  Board o f  E duca t ion  v. A l le n , which took 
p l a c e  on 22 A p r i l  1968 ,  r a i s e d  t h e  m a jo r  th e m es  t h a t  w o u ld  
a p p e a r  i n  t h e  m a j o r i t y  an d  d i s s e n t i n g  o p i n i o n s .  On t h e  one 
hand, t h e  l a w y e r s  a p p e a r in g  f o r  t h e  a p p e l l e e s  -  J e a n  M. Coon 
and P o r t e r  R. C h a n d le r  -  e m p h a s iz e d  t h e  g e n e r a l  w e l f a r e  
p u r p o s e  o f  t h e  s t a t u t e  a n d  i t s  n e u t r a l  c h a r a c t e r .  I n  
c o n t r a s t ,  M arv in  E. P o l l o c k ,  t h e  a t t o r n e y  r e p r e s e n t i n g  t h e  
a p p e l l a n t s ,  f o c u s e d  on t h e  r e l i g i o u s  n a t u r e  o f  t h e  s c h o o l s  
and i n s i s t e d  t h a t  t h e  s e c u l a r  and  r e l i g i o u s  a s p e c t s  o f  
s e c t a r i a n  e d u c a t i o n  a r e  n o t  s e p a r a b l e .  T h e i r  a r g u m e n t s  an d  
th e  . l i n e  of q u e s t io n in g  f o l lo w e d  by th e  j u s t i c e s  du r ing  o r a l  
argument a r e  a l l  i n s t r u c t i v e .
P o l l o c k ' s  p r e s e n t a t i o n  e m p h a s i z e d  t h e  d a n g e r s  
su r round ing  th e  p ro ce s s  of  choosing  the  tex tb o o k s  t h a t  would 
be lo an ed  t o  s e c t a r i a n  s c h o o ls .  He found a r e c e p t i v e  audience  
i n  J u s t i c e  F o r t a s .  F o r t a s  w as  p a r t i c u l a r l y  d i s t u r b e d  by th e  
wording of t h e  lav?. By p o i n t i n g  o u t  t h a t  th e  r e s p o n s i b i l i t y  
f o r  a p p r o v i n g  t e x t s  f e l l  t o  a b r o a d l y - d e f i n e d  g r o u p  
d e s i g n a t e d  a s  " s c h o o l  a u t h o r i t i e s , "  t h e  J u s t i c e  l e d  P o l l o c k  
i n t o  a d i s c u s s io n  of the  p i t f a l l s  of d e l e g a t in g  th e  d e c i s i o n ­
making  t o  p o p u l a r l y - e l e c t e d  o f f i c i a l s .  In  a n  e f f o r t  t o  
d e s c r i b e  t h e  p o l i t i c a l  i m p l i c a t i o n s  of  a l l o w i n g  l o c a l  
o f f i c i a l s  t o  choose or approve  th e  books t o  be used, Po l lock  
ex p la in e d :
I am a r g u i n g  t h a t  t h e  p u b l i c  a u t h o r i t i e s  i n  many 
c a s e s  c o n s i s t  of a b o a r d  of e d u c a t i o n  e l e c t e d  by 
t h e  r e s i d e n t s  o f  a p a r t i c u l a r  s c h o o l  d i s t r i c t  and
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. i n  som e c a s e s ,  . . . p a r t i c u l a r l y  w h e r e  some 
r e l i g i o u s  g r o u p  h a s  . . .  a n  e t h n i c  m a j o r i t y ,  th e y  
do have power t o  e l e c t  people  t o  t h e  board who a r e  
p ro n e  t o  f o l l o w  t h e i r  v i e w s  and  t h a t  o nce  t h i s  
b o a r d  i s  e l e c t e d  a n d  d o e s  h a v e  t h e  p o w er  t o  
d e s i g n a t e  b o o k s ,  i t  would  n o t  be u n u s u a l  t o  h av e  
th e s e  boards d e s ig n a te  books which a r e  no t  co n t ra ry  
t o  th e  f a i t h  they  hold.  I  th in k  t o  t h a t  e x t e n t  you 
have  some in v o lv e m e n t  o r  some p o s s i b i l i t y  of 
involvem ent ,  so  whether the  books a r e  d e s ig n a te d  by 
a p u b l i c  a u t h o r i t y ,  i f  th e  p u b l i c  a u t h o r i t y  i s  made 
up of the  p e o p le .2
J u s t i c e  S te w a r t  asked  whether l o c a l  school boards m ig h t  n o t  
make the  same r e l i g i o u s l y - p r e j u d i c e d  d e c i s i o n s  even i f  books 
were not  being  lo an ed  t o  c h u r c h - r e l a t e d  s c h o o ls ,  and P o l lo c k  
conceded  th e  p o i n t .  Douglas  t h e n  i n t e r v e n e d  t o  c l a r i f y  t h e  
i s s u e :  "I s u p p o se  t h a t  your  a n s w e r  t o  J u s t i c e  S t e w a r t ' s
q u e s t io n  i s  i f  t h a t  happens, i f  t h e r e  were a schoo l  board, a 
p u b l ic  school  board  fu n n e l in g  r e l i g i o u s  t r a c t s  p u b l i c ly  in  a 
p a r t i c u l a r  s c h o o l ,  t h a t  to o  w o u l d . b e  u n c o n s t i t u t i o n a l ? "  
Pollock agreed .  3
F o r t a s  t h e n  s h i f t e d  a t t e n t i o n  t o  t h e  f a c t  t h a t  t h e  
s t a t u t e  d i d  n o t - s p e c i f y  " s e c u l a r  t e x t b o o k s "  t o  be l o a n e d  t o  
p a r o c h i a l  s c h o o l s .  The law had s i m p l y  s t a t e d  " t e x t b o o k s , "  
an d  t h e  o p i n i o n  o f  c o u n s e l  h a d  u s e d  t h e  p h r a s e  " n o n ­
s e c t a r i a n "  i n  e x p l a i n i n g  t h a t  d e n o m i n a t i o n a l  e d i t i o n s  w e r e  
e x c l u d e d  f r o m  t h e  a c t ;  F o r t a s  f o u n d  n e i t h e r  o f  t h e s e  
s a t i s f a c t o r y . 4 P o l l o c k  n o t  o n ly  a g r e e d  t h a t  t h i s  was a 
l e g i t i m a t e  c o n c e rn  b u t  added  t h a t  t h e  l o a n  of any t e x t  t o  a 
s e c t a r i a n  school would be u n c o n s t i t u t i o n a l .
A t e x t b o o k ,  u n l i k e  a r e f e r e n c e  book or a book i n  
g e n e r a l ,  i s  n o t  i n t e n d e d  t o  be u se d  by a s t u d e n t  
a l o n e  a s  a r u l e .  I t s  c o n t e n t s  a r e  n o t  f u l l y  
u t i l i z e d  u n t i l  s u b je c te d  t o  t h e  i n t e r p r e t a t i o n  and 
a n a l y s i s  of  t h e  t e a c h e r .  The book i s  u sed  i n  a 
p l a c e  w h e r e  t h e  s y l l a b u s ,  t h e  t e a c h e r ,  t h e
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c u r r i c u l u m  and t h e  w h o le  a t m o s p h e r e  i s  o r i e n t e d  
toward  a r e l i g i o u s  o b j e c t i v e .  The f a c t  t h a t  i t  i s  
s e c u l a r  makes no d i f f e r e n c e .  . . .  [ I ] f  t h e  a i d  i s  
n o t  u s e d  i n  c o n n e c t i o n  w i t h  t h e  f u n c t i o n s  
a s s o c i a t e d  w i th  r e l i g i o n ,  i t  would be p e r m i s s i b l e . 5
P re s sed  by W hi te  and  th e n  M a r s h a l l  t o  show how a  s e c u l a r
t e x tb o o k ,  such  a s  a l g e b r a  or  g e o m e t r y ,  m ig h t  c o n t r i b u t e  t o
r e l i g i o u s  t r a i n i n g .  P o l lock  d e c l a r e d  t h a t  " r e l i g i o n  p e rm e a te s
a r e l i g i o u s  school in  e v e ry t h in g  t h a t  i s  t a u g h t  t h e r e . " 6
Although Coon's o r a l  argument a l s o  touched  on th e  i s s u e s
of choosing tex tbooks  and t h e  vague language  of t h e  s t a t u t e ,
th e  t h r u s t  of h e r  d e f e n s e  e m p h a s iz e d  t h e  l a v / ' s  s e c u l a r
b e n e f i t s .  By z e r o i n g  i n  on t h e  . g o a l  o f  e q u a l i z i n g
e d u c a t i o n a l  o p p o r t u n i t i e s ,  Coon a t t e m p t e d  t o  show t h a t  th e
law had f a r - r e a c h i n g  b e n e f i t s  f o r  i n d i v i d u a l  c h i l d r e n  and f o r
the community a t  l a r g e :
There i s  an e d u c a t i o n a l  c r i s i s  deve lop ing  n o t  
o n ly  i n  New York b u t  i n  t h e  c o u n t r y  a s  a w h o le ,  an d  
i t  h a s  d e v e lo p e d  t o  a p o i n t  w h e re  n o t  o n ly  l o c a l  
gov e rn m en t  b u t  a l s o  t h e  s t a t e  and  t h e  f e d e r a l  
g o v e rn m e n t  a r e  p o u r i n g  immense a m o u n ts  o f  money 
i n t o  t h e  s c h o o l  s y s t e m s ,  p r i m a r i l y  t o  h e l p  t h e  
e d u c a t i o n a l l y  d i sa d v a n ta g ed .
The p r i v a t e  s c h o o ls '  c h i l d r e n  who a r e  in v o lv e d  
i n  t h i s  c a s e  a r e  n o t  s i m p ly  c h i l d r e n  o f  p a r e n t s  who 
can a f f o r d  t o  send them to  t u i t i o n - p a y i n g  sc h o o ls .  
T h e r e  a r e  among th e m  a l s o  t h e  e d u c a t i o n a l l y  
d isadvan taged ,  and i n  t h i s  p a r t i c u l a r  i n s t a n c e ,  New 
Y o rk ,  i n  d e c i d i n g  t h a t  i t  w a s  i m p o r t a n t  t h a t  
s t u d e n t s  i n  t h e  s c h o o l s ,  t h a t  t h e  s c h o o l  c h i l d r e n  
o f  t h e  S t a t e  of New York h a v e  a v a i l a b l e  t o  them up-  
t o - d a t e  t e x t b o o k s ,  c o n s i d e r  t h e  q u e s t i o n  o f  n o t  
o n ly  how t o  p r o v i d e  them b u t  t o  whom.7
Denying t h a t  t h e  s t a t u t e  r e s p e c t e d  a n  e s t a b l i s h m e n t  o f
r e l i g i o n ,  Coon argued i n s t e a d  t h a t  th e  a c t  was n e u t r a l  i n  a l l
r e s p e c t s :
lT ]h e  t e x t b o o k s  a r e  a v a i l a b l e  t o  a l l  c h i l d r e n  
r e g a r d l e s s  of  t h e  s c h o o l  th e y  a t t e n d ,  and  i n  t h a t  
r eg a rd  i s  a lav; which does no t  d i s c r i m i n a t e  between
198
Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.
t h e  r e l i g i o u s  and n o n - r e l i g i o u s ,  between s e c t a r i a n  
a n d  n o n - s e c t a r i a n  s c h o o l s .  I t  i s  n e u t r a l ,  a s  n o t  
o n ly  b e tw e e n  r e l i g i o n s  b u t  b e tw e e n  r e l i g i o u s  an d  
n o n - r e l i g i o u s .  I  t h in k  t o  t h a t  e x t e n t  i t  m eets  the  
t e s t s  l a i d  down i n  t h i s  C o u r t ,  su c h  a s  i n  E v e r s o n  
and some o t h e r s ,  and a l s o  of cou rse  b r in g s  o u t  t h e  
s e c u l a r  p u r p o s e  o f  p r o v i d i n g  t h i s  m e a n s  o f  
e d u c a t in g  a c h i l d ,  a c c e s s  of a c h i l d  t o  e d u c a t io n a l  
m a t e r i a l  i n  t h e  s e n s e  o f  a t e x t b o o k  t o  c h i l d r e n  
r e g a r d l e s s  of t h e i r  schoo l  they a t t e n d .
T h i s  i s  a p u r p o s e  w h ich  i s  s e c u l a r  i n  o r i g i n .
I t  i s  a p r i m a r y  p u r p o s e  o f  a i d  t o  t h e  s c h o o l  c h i l d  
i n  t h i s  p a r t i c u l a r  c a s e  h e l p i n g  h im  t o  g e t  a 
s e c u l a r  e d u c a t i o n ,  n o t  a n  e d u c a t i o n  i n  s e c t a r i a n  
or  r e l i g i o u s  s u b j e c t s ,  bu t  i n  t h o s e  s u b j e c t s  which 
he n e e d s  t o  e n j o y ,  t o  f u r t h e r  h i s  c o m p e t i t i v e  
a d v a n t a g e  e c o n o m i c a l l y , a s  h e  g e t s  o l d e r  and g e t s  
o u t  of s c h o o l .
P o r t e r  C h a n d le r  a d o p t e d  a s t r a t e g y  c o m p a r a b le  t o  t h a t  
taken by Coon. He i n s i s t e d  t h a t  th e  a i d  v/as d i r e c t e d  toward 
p a r e n t s  and  c h i l d r e n  r a t h e r  t h a n  t o w a r d  t h e  s c h o o l s  s i n c e  
p a re n t s  of n o n -p u b l ic  schoo l  s tu d e n t s  u s u a l ly  purchased  the  
c l a s s  t e x t s . 9  He a r g u e d  a l s o  t h a t  t h e  l o c a l  s c h o o l  b o a rd  
could approve or d isapprove  of t e x t s  on the  b a s i s  o f  w hether  
they were s e c u l a r  or r e l i g i o u s . ^  Most im p o r ta n t ,  Chandler 
p re se n ted  th e  s t a t u t e  a s  one in te n d e d  t o  enhance th e  g en e ra l  
w e l f a r e  and th u s  n e u t r a l  i n  i t s  a p p l i c a t i o n .  He warned t h e  
Cour t  a g a i n s t  " s e e k i n g  t o  . . . s i n g l e  o u t  an d  t o  b a r  f rom  
t h e  b e n e f i t s  o f  t h i s  b r o a d  g e n e r a l  v / e l f a r e  s t a t u t e ,  one 
p a r t i c u l a r  c l a s s  of c h i l d r e n ,  and to  bar  them on the  grounds, 
s o l e  g ro u n d s  o f  t h e  r e l i g i o u s  n a t u r e  o f  t h e  s c h o o l s  w hich  
they  a t t e n d . "  H  A p p e a l in g  t o  t h e  l i b e r a l  p h i l o s o p h y  of t h e  
time, he co n t in u ed :
I  s u g g e s t  t h e  o n l y  f r e e  e x e r c i s e  q u e s t i o n  
in v o lv e d  i n  t h i s  c a s e  i s  t h e  f r e e  e x e r c i s e  q u e s t io n  
they  have r a i s e d  by such a type of d i s c r i m i n a t i o n ,  
w h ic h  r u n s  s q u a r e l y  i n t o  t h e  l a n g u a g e  o f  E v e r s o n , 
t h a t  t h e  c o u r t  i n  g u a r d i n g  a g a i n s t  t h e  
E s t a b l i s h m e n t  C l a u s e  m u s t  s e e  t o  i t  t h a t  i t  d o e s
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not p reven t  a s t a t e  from ex ten d in g  t h e  b e n e f i t s  o f  
a b ro ad  g e n e r a l  w e l f a r e  s t a t u t e  t o  a l l  p e o p l e ,  
whether they  be Mohammedan, L u th e ran ,  or J ew .12
N e i t h e r  B l a c k  n o r  D o u g l a s  w a s  s a t i s f i e d  w i t h  t h e
c o n t e n t i o n  t h a t  t h e  r e l i g i o u s  a n d  s e c u l a r  a s p e c t s  o f
s e c t a r i a n  ed u c a t io n  could  be s e p a ra te d ,  and both  men d i r e c t e d
q u e s t i o n s  t o  C h a n d le r  a t  t h i s  p o i n t .  B la c k  a t t e m p t e d  t o
uncover  t h e  p u r p o s e s  and  l i m i t a t i o n s  p l a c e d  on p a r o c h i a l
schools. Focusing on t h e  C a th o l i c  s c h o o l s  because they  we r e
l a r g e s t  i n  num ber ,  B la c k  a s k e d :  " i s  t h e r e  any way we can
g e t [ , ]  i s  t h e r e  a c h a r t e r  g o t t e n  ou t  by th e  church i t s e l f ,  by
th e  s c h o o l  i t s e l f ,  a s  t o  w h a t  th e y  can  do i n  t h o s e  s c h o o l s
and w h a t  a r e  t h e i r  d u t i e s ? " 13 C h a n d le r  t r i e d  t o  s i d e - s t e p
the i s s u e  of r e l i g i o u s  c o n t r o l  b u t  B lack  v/as p e r s i s t e n t :
C h a n d le r :  A l l  e d u c a t i o n ,  p u b l i c  and  p r i v a t e ,  i n
Hew York S t a t e  i s  u nder  t h e  v e r y  b r o a d  p o w ers  of 
th e  Regents .  T h e i r  b a s i c  s t a t u t e  d e s c r i b e s  them as  
h a v i n g  l e g i s l a t i v e  f u n c t i o n s .  . . . C a t h o l i c
sch o o ls  have t o  be c h a r t e r e d  by th e  Regents .  They 
a r e  s u b j e c t  t o  v i s i t a t i o n  by t h e  R e g e n ts .  The 
c u r r i c u l a  a r e  d e s c r ib e d  i n  g r e a t  d e t a i l .  . . .
B l a c k :  What i s  t h e  b a s i c  p u r p o s e  of  a  r e l i g i o u s
s c h o o l ?  . . .  I s  t h e r e  any  c h a r t e r  f o r  t h e s e  
p a r o c h i a l  s c h o o l s  t h a t  w i l l  show us  w h a t  a r e  t h e  
l i n e s  th e y  must s t a y  in  and where they  can g e t  ou t?
C h a n d le r :  Yes, b u t  t h e y  hav e  t o  m e e t  t h e  s e c u l a r
r e q u i r e m e n ts  l a i d  down by th e  s t a t e  or they cannot 
e x i s t . 14
Douglas took  a somewhat d i f f e r e n t  approach,  su g g e s t in g  
t h a t  t h e  e f f e c t  of t h e  a c t  w ou ld  be t o  s e c u l a r i z e  t h e  c h u r c h -  
r e l a t e d  s c h o o l s .  C h a n d le r  a c k n o w le d g e d  t h a t  a s i m i l a r  
co n ce rn  had  b ee n  e x p r e s s e d  by one of  t h e  d i s s e n t e r s  i n  t h e  
Court  o f  A p p e a l s  b u t  a d d e d ,  " t h a t ' s  n o t  a d a n g e r  o f  w hich  we 
a re  c o n s c i o u s . " ^  F o l l o w i n g  a n o t h e r  l i n e  o f  q u e s t i o n i n g ,
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201
Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.
I I .
The o p in io n s  i n  t h e  A l len  case  f lo w e d  l o g i c a l l y  from th e  
concerns r a i s e d  du r ing  o r a l  argument.  The m a j o r i t y  o p in io n  
i n  Board  o f  E d u c a t io n  v.  A l l e n  em p loyed  t h e  same a r g u m e n t s  
and r e f l e c t e d  th e  same co n ce rn s  a s  th o s e  ex p re s sed  by counse l  
fo r  t h e  a p p e l l e e s .  S i m i l a r l y , t h e  d i s s e n t i n g  o p i n i o n s  o f  
B lack ,  D o u g la s ,  and F o r t a s  p i c k e d  up on p r e c i s e l y  t h e  same 
po in ts  a s  t h e  r e s p e c t i v e  j u s t i c e s  had r a i s e d  d u r in g  t h e  o r a l  
argument.
J u s t i c e  W h i te 's  m a j o r i t y  o p in io n  r e l i e d  upon t h e  p r im ary  
purpose and e f f e c t  t e s t  t h a t  had been fo rm u la te d  by th e  Court  
when d ec id in g  schemppQ 963) . White found t h a t  t h e  l o a n in g  o f  
t e x tb o o k s  by t h e  s t a t e  of  New York w as  a v a l i d  use  of  
l e g i s l a t i v e  power. The "ex p re ss  purpose"  of  th e  a c t  was t h e  
" f u r t h e r a n c e  of th e  e d u c a t i o n a l  o p p o r t u n i t i e s  a v a i l a b l e  t o  
t h e  you n g ,"  and  a p p e l l a n t s  h ad  p r e s e n t e d  no e v i d e n c e  t o  
suggest  t h a t  t h e  e f f e c t s  of th e  s t a t u t e  were  c o n t r a ry  t o  t h i s  
s t a t e d  p u r p o s e . ^  E l a b o r a t i n g  on  t h i s  p o i n t ,  W h i t e  
expla ined :
The law  m e re ly  makes a v a i l a b l e  t o  a l l  c h i l d r e n t h e  
b e n e f i t s  of a g e n e ra l  program t o  lend- school  books 
f r e e  of charge.  Books a r e  f u r n i s h e d  a t  t h e  r e q u e s t  
of  t h e  p u p i l  a n d  o w n e r s h i p  r e m a i n s ,  a t  l e a s t  
t e c h n i c a l l y ,  i n  t h e  S t a t e .  Thus no f u n d s  a r e  
f u r n i s h e d  t o  p a r o c h i a l  s c h o o l s ,  a n d  t h e  f i n a n c i a l  
b e n e f i t  i s  t o  p a r e n t s  a n d  c h i l d r e n ,  n o t  t o  
s c h o o l s . 18
By u s i n g  t h e  p h r a s e  " a t  l e a s t  t e c h n i c a l l y , "  W h i t e  w a s  
conced ing  t h a t ,  f o r  a l l  i n t e n t s  an d  p u r p o s e s ,  e i t h e r  t h e  
p u p i l  or t h e  s c h o o l  becam e t h e  owner of  t h e  books s u p p l i e d  by
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the- s t a t e .  3y r e l y i n g  on t h e  t e c h n i c a l i t y  t h a t  o w n e r s h i p  
! remained i n  the  s t a t e  and employing th e  lo n g -a c c e p te d  c h i l d -
i
b e n e f i t  t h e o r y ,  W hi te  hoped  t o  c i r c u m v e n t  t h e  p ro b lem  of
e s t a b l i s h m e n t  w h i l e  e m p h a s i s i n g  t h e  a d v a n t a g e s  t h a t  w o u ld
r e s u l t  from lo a n in g  t h e  tex tbooks .
White based h i s  o p in io n  on two c o n te n t io n s .  F i r s t ,  t h a t
th e  s e c u l a r  e d u c a t i o n a l  o f f e r i n g s  o f  s e c t a r i a n  s c h o o l s  a r e
d i s t i n c t  from r e l i g i o u s  i n s t r u c t i o n .  Second, t h a t  the  s t a t e
can l e g i t i m a t e l y  su p p o r t  t h e  s e c u l a r  a s p e c t s  of a p a r o c h ia l
school c u r r i c u lu m  w i t h o u t  v i o l a t i n g  th e  E s ta b l i sh m e n t  C lause
of t h e  F i r s t  Amendment. Such s u p p o r t ,  he made c l e a r ,  w ould
be in  the  broader  p u b l i c  i n t e r e s t .
C r i t i c a l  t o  t h e  f i r s t  c o n t e n t i o n ,  t h a t  t h e  s e c u l a r  and
r e l i g i o u s  a s p e c t s  of  e d u c a t i o n  i n  a s e c t a r i a n  s c h o o l  a r e
d i s t i n c t ,  v/as t h e  Supreme C our t 's  r u l i n g  i n  P ie r c e  v. S o c ie ty
of S i s t e r s . "A p r e m i s e  of t h i s  h o l d i n g , "  W hi te  o b s e r v e d ,
"was t h e  view t h a t  t h e  s t a t e ' s  i n t e r e s t  i n  ed u c a t io n  would be
served s u f f i c i e n t l y  by r e l i a n c e  on th e  s e c u la r  te a c h in g  t h a t
accompanied r e l i g i o u s  t r a i n i n g .
By h o l d i n g  t h e  i d e a  t h a t  p a r o c h i a l  s c h o o l s  p e r f o rm  a
s e c u l a r  e d u c a t i o n a l  f u n c t i o n ,  W h i t e  e m p h as iz e d  g e n e r a l
acceptance of governm ent 's  r i g h t  t o  s e t  s ta n d a rd s  and a s s u r e
com pliance .20 U n d e r l y i n g  b o t h  l e g i s l a t i o n  and s u b s e q u e n t
j u d i c i a l  d e c i s i o n s ,  w h i t e  s t a t e d ,
h a s  b e e n  a r e c o g n i t i o n  t h a t  p r i v a t e  e d u c a t i o n  h a s  
p l a y e d  a n d  i s  p l a y i n g  a  s i g n i f i c a n t  and  v a l u a b l e  
r o l e  i n  r a i s i n g  n a t i o n a l  l e v e l s  of  know ledge ,  
competence, and e x p e r ie n c e .  Americans c a re  about 
t h e  q u a l i t y  of t h e  s e c u l a r  e d u c a t i o n  a v a i l a b l e  t o  
t h e i r  c h i ld r e n .  They have c o n s id e re d  h igh  q u a l i t y  
e d u c a t i o n  t o  be a n  i n d i s p e n s a b l e  i n g r e d i e n t  f o r
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a c h i e v i n g  t h e  k in d  o f  n a t i o n ,  and t h e  k in d  o f  
c i t i z e n r y ,  t h a t  t h e y  h a v e  d e s i r e d  t o  c r e a t e .  
C o n s i d e r i n g  t h i s  a t t i t u d e ,  t h e  c o n t i n u e d  
w i l l i n g n e s s  t o . r e l y  on p r i v a t e  s c h o o l  s y s t e m s ,  
in c lu d in g  p a r o c h ia l  sy s tem s ,  s t r o n g ly  s u g g e s ts  t h a t  
a wide segment o f  in fo rm ed  o p in io n ,  l e g i s l a t i v e  and 
o t h e r w i s e ,  has  f o u n d  t h a t  t h o s e  s c h o o l s  do an  
a c c e p t a b l e  j o b  o f  p r o v i d i n g  s e c u l a r  e d u c a t i o n  t o  
t h e i r  s tu d e n ts .  T h is  judgment i s  f u r t h e r  evidence 
t h a t  p a ro c h ia l  s c h o o l s  a r e  pe r fo rm ing ,  i n  a d d i t i o n  
t o  t h e i r  s e c u l a r  f u n c t i o n ,  t h e  t a s k  o f  s e c u l a r  
e d u c a t io n .
These comments r e f l e c t  t h e  broad e d u c a t io n a l  id eas  espoused 
by Kennedy and  i n c o r p o r a t e d  i n t o  J o h n s o n ’ s G r e a t  S o c i e t y  a s  
w e l l  a s  W h i t e ' s  own i n c l i n a t i o n  t o  remedy t h e  i n e q u a l i t i e s  
w i t h i n  s o c i e t y .  S i n c e  a p p e l l a n t s  p r e s e n t e d  no e v id e n c e  t o  
show t h a t  t h e  b o r ro w e d  t e x t s  had a c t u a l l y  been  u sed  f o r  
r e l i g i o u s  purposes ,  White  concluded t h a t  t h e  New York s t a t u t e  
-  r a t h e r  t h a n  b e in g  a lav? r e s p e c t i n g  a n  e s t a b l i s h m e n t  o f  
r e l i g i o n  -  was a l e g i t i m a t e  e x e r c i s e  of government power f o r  
the p u b l ic  i n t e r e s t .
J u s t i c e  Harlan,  i n  a s h o r t  co n c u rr in g  op in io n ,  a t t e m p te d  
to  d e f in e  or  d e s c r ib e  what  i s  meant by government n e u t r a l i t y  
t o w a r d  r e l i g i o n .  " [ W ] h e r e  t h e  c o n t e s t e d  g o v e rn m e n ta l  
a c t i v i t y  i s  c a l c u l a t e d  t o  a c h i e v e  n o n r e l i g i o u s  p u r p o s e s  
o the rw ise  w i t h i n  t h e  competence of t h e  S t a t e ,  and where th e  
a c t i v i t y  d o e s  n o t  i n v o l v e  t h e  S t a t e  ' s o  s i g n i f i c a n t l y  and  
d i r e c t l y  i n  t h e  r ea lm  of t h e  s e c t a r i a n  a s  t o  g iv e  r i s e  to  
. . . d i v i s i v e  i n f l u e n c e s  a n d  i n h i b i t i o n s  o f  f r e e d o m , ' "  he 
e x p l a i n e d ,  " i t  i s  n o t  f o r b i d d e n  by t h e  r e l i g i o u s  c l a u s e s  o f
the F i r s t  Amendment ."22  s i n c e  th e  New York tex tbook  law d id
!
no t  "employ r e l i g i o n  a s  a s t a n d a r d  f o r  a c t i o n  o r  i n a c t i o n , "  
Harlan judged i t  c o n s t i t u t i o n a l .
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H arlan 's  op in io n  was n o t  i n t e n t i o n a l l y  l i b e r a l ,  y e t  h i s  
d e f i n i t i o n  of n e u t r a l i t y  was n e v e r t h e l e s s  one t h a t  would have 
been em b raced  by t h o s e  who f a v o r e d  a n  e x p a n d in g  r o l e  f o r  
government. Indeed, H ar lan  was a p o l i t i c a l  c o n s e r v a t iv e  and 
probably suppor ted  t h e  l o a n in g  o f  tex tb o o k s  a s  a measure  t h a t  
would e n a b l e  t h e  p a r o c h i a l  s c h o o l s  t o  s t a y  o p e n ,  t h u s  
reducing t h e  t h r e a t  of  i n c r e a s e d  c o s t s  f o r  p u b l i c  ed u c a t io n .
For Hugo B la c k ,  who l e d  t h e  d i s s e n t ,  t h e  c a s e  d i d  n o t  
t u r n  on governm ent  p r o v i d i n g  f o r  t h e  g e n e r a l  w e l f a r e  by 
eq ua l iz ing  e d u c a t io n a l  o p p o r t u n i t i e s .  Indeea ,31ack  was among 
the s t r o n g e s t  p roponents  of g e n e ra l  w e l f a r e  l e g i s l a t i o n  and 
in  Everson had upheld a program f o r  re im bursem ent  of c o s t s  of 
t r a n s p o r t a t i o n  of  c h i l d r e n  t o  C a t h o l i c  s c h o o l s  b e c a u s e  he  
viev/ed i t  a s  a s a f e t y  m e a s u r e .  The l o a n i n g  o f  t e x t b o o k s  t o  
s t u d e n t s  i n  s e c t a r i a n  s c h o o l s  w as ,  he b e l i e v e d ,  a d i f f e r e n t  
m a t te r ,  f o r  tex tbooks  a r e  c e n t r a l  t o  th e  ed u c a t io n  p rov ided  
in  a c h u r c h - r e l a t e d  schoo l .  B lack b e l i e v e d  t h a t  by p ro v id in g  
t e x t s  f o r  u se  i n  s e c t a r i a n  s c h o o l s ,  t h e  g o v e rn m e n t  was 
v i o l a t i n g  t h e  p r i n c i p l e  o f  n e u t r a l i t y .  "The F i r s t  
Amendment's bar t o  e s t a b l i s h m e n t  of r e l i g i o n , ” he e x p la in e d ,  
"must p r e c l u d e  a S t a t e  f ro m  u s i n g  f u n d s  l e v i e d  f rom  a l l  of 
i t s  c i t i z e n s  t o  purchase books f o r  use by s e c t a r i a n  s c h o o ls ,  
which, a l t h o u g h  ' s e c u l a r , '  r e a l i s t i c a l l y  w i l l  i n  some way 
i n e v i t a b l y  t e n d  t o  p r o p a g a t e  t h e  r e l i g i o u s  v i e w s  of  t h e  
f a v o r e d  s e c t . " 23
Black viewed t h e  te x tb o o k  law a s  a sm a l l  b u t  s i g n i f i c a n t  
i n r o a d  t h a t  w ou ld  l o g i c a l l y  l e a d  t o  e x t e n s i v e  governm en t  
support  f o r  s e c t a r i a n  sch o o ls .  He warned:
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I t  r e q u i r e s  no p r o p h e t  t o  f o r e s e e  t h a t  on t h e  
a rg u m e n t  used  t o  s u p p o r t  t h i s  lav; o t h e r s  c o u ld  be 
upheld p rov id ing  f o r  s t a t e  and f e d e r a l  government 
f u n d s  t o  buy p r o p e r t y  on w h ich  t o  e r e c t  r e l i g i o u s  
s c h o o l  b u i l d i n g s  o r  t o  e r e c t  t h e  b u i l d i n g s  
t h e m s e l v e s ,  t o  pay t h e  s a l a r i e s  o f  t h e  r e l i g i o u s  
school te a c h e rs ,  and f i n a l l y  to  have th e  s e c t a r i a n  
r e l i g i o u s  g r o u p s  c e a s e  t o  r e l y  on  v o l u n t a r y  
c o n t r i b u t i o n s  o f  m em bers  of  t h e i r  s e c t s  w h i l e  
w a i t i n g  f o r  t h e  g o v e rn m e n t  t o  p i c k  up a l l  t h e  b i l l s  
fo r  t h e  r e l i g i o u s  s c h o o l s . 24
F u r th e rm o re ,  t h e  a s s u m p t i o n  by g o v e rn m e n t  of  t h e  c o s t s  o f
s e c t a r i a n  ed u ca t io n  was n o t  done i n  t h e  g en e ra l  w e l f a r e  but
a s  a r e s u l t  o f  l o b b y i n g  by r e l i g i o u s  g ro u p s .  "The same
powerful s e c t a r i a n  r e l i g i o u s  p r o p a g a n d i s t s  who have succeeded
i n  s e c u r i n g  p a s s a g e  of t h e  p r e s e n t  la w  t o  h e l p  r e l i g i o u s
sc h o o ls  c a r r y  on t h e i r  s e c t a r i a n  r e l i g i o u s  p u r p o s e s , "  he
charged, "can and d o u b t l e s s  w i l l  c o n t in u e  t h e i r  propaganda,
lo o k in g  t o w a r d  c o m p le t e  d o m i n a t i o n  an d  su p rem acy  o f  t h e i r
p a r t i c u l a r  b ran d  of r e l i g i o n .  And i t  i s  n e a r l y  a lw a y s  by
i n s i d i o u s  a p p r o a c h e s  t h a t  t h e  c i t a d e l s  o f  l i b e r t y  a r e  m os t
s u c c e s s fu l ly  a t t a c k e d . " 25 The vehem ence  o f  B l a c k ' s  o p i n i o n
made c l e a r  h i s  b e l i e f  t h a t  t h e  New York s t a t u t e  v i o l a t e d  t h e
Es tab l ishm en t  Clause i n  t e rm s  of purpose  and e f f e c t .
D o u g las ,  t o o ,  saw t h e  l o a n i n g  o f  t e x t b o o k s  t o  s t u d e n t s
in  s e c t a r i a n  schoo ls  a s  a v i o l a t i o n  of th e  s e p a r a t io n  between
church and s t a t e .  And, l i k e  B la c k ,  he  w as  c o n v i n c e d  t h a t
C a th o l ic  church o f f i c i a l s  had a c t i v e l y  l o b b i e d  f o r  t h i s
measure. In  a note  t o 'B l a c k  r e g a rd in g  t h e  A l len  c a se ,  he had
w r i t t e n :  " I  t h i n k  i f  t h e  C a t h o l i c s  g e t  p u b l i c  money t o
f inance t h e i r  r e l i g i o u s  s c h o o l s ,  we b e t t e r  i n s i s t  on g e t t i n g
some f o r  p r a y e r s  i n  p u b l i c  s c h o o l s  o r  t h e  P r o t e s t a n t s  a r e
o u t  of b u s i n e s s . " 2** He a t t a c h e d  t o  h i s  d i s s e n t i n g  o p i n i o n  a
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j 1967 l e t t e r  f rom F r a n c i s  C a r d i n a l  S p e l lm a n  e n c o u r a g i n g  New 
York C a th o l i c s  to  s u p p o r t  a  new c o n s t i t u t i o n  because  i t  would 
r e p e a l  t h e  s l a i n e  Amendment,  which  h ad  b een  p a s s e d  i n  t h e  
l a t e  n in e te e n th  ce n tu ry  t o  p re v e n t  p u b l i c  fu n d s  from going t o  
p a r o c h i a l  s c h o o l s .  The p o s s i b i l i t y  of  o p e n in g  t h e  doo r  t o  
i n c r e a s e d  s t a t e  a i d  t o  C a t h o l i c  s c h o o l s  was c e n t r a l  t o  
Spellman 's  p le a ,  y e t  he c l o t h e d  h i s  s t a t e m e n t  i n  t h e  language 
of p o l i t i c a l  l i b e r a l i s m .  " I  am d i s a p p o i n t e d , "  S p e l l m a n  
w ro te ,  " t h a t  so much of  t h e  o p p o s i t i o n  t o  t h e  c o n s t i t u t i o n  
comes from th o s e  f o r c e s  i n  ou r  p l u r a l i s t i c  s o c i e t y  who would 
deny e q u a l  e d u c a t i o n a l  o p p o r t u n i t i e s  t o  c h i l d r e n  a t t e n d i n g  
pa ro ch ia l  s c h o o ls ."2^ Spel lm an  c o n t in u e d s
T h e  p r o p o s e d  n ew  C o n s t i t u t i o n  . . . .  
a d d r e s s e s  i t s e l f  t o  v a l u e s  b a s i c  t o  t h e  f u l f i l l m e n t  
of our  l i v e s  a s  c i t i z e n s .  We m u s t  be a w a re  t h a t  
t h i s  C o n s t i t u t i o n  c o n t a i n s  new p r o v i s io n s  d es igned  
t o  f a c i l i t a t e  t h e  r e b u i l d i n g  o f  ou r  c o m m u n i t i e s ,  
new p ro v i s io n s  co m m it t in g  th e  S t a t e  t o  th e  maximum 
development of t h e  e d u c a t i o n a l  p o t e n t i a l  of every 
c i t i z e n ,  new p r o v i s i o n s  e n a b l i n g  g o v e rn m e n t ,  i n  a 
r e s p o n s i b l e  way, t o  m o b i l i z e  a l l  t h e  f o r c e s  o f  
s o c i e t y  t o  m e e t  t h e  c h a n g in g  n e e d s  of  a l l  o u r  
p e o p l e ,  enhance  t h e i r  e n v i r o n m e n t  and  t o  p ro m o te  
t h e i r  w e l l - b e i n g . 28
Douglas, who d i s s e n t e d ,  d i d  n o t  in c lu d e  t h e  C a r d i n a l ' s  l e t t e r
to  show t h a t  th e  m easure  i n  q u e s t i o n  was a l e g i t i m a t e  use of
governm en t  power b u t ,  i n s t e a d ,  t o  p r o v e  t h e  p o l i t i c a l
involvement of the  C a th o l i c  church .
F o r  D o u g l a s ,  t h e  d i f f i c u l t i e s  w i t h  t h e  l a w  w e r e
i n h e r e n t .  W ith  t h e  Suprem e C o u r t ' s  a p p r o v a l  o f  t e x t b o o k
loans ,  he d e c la r e d ,  "We can  r e s t  a s s u r e d  t h a t  a c o n t e s t  w i l l
be on t o  p ro v id e  those  books f o r  r e l i g i o u s  s c h o o ls  which th e
d o m i n a n t  r e l i g i o u s  g r o u p  c o n c l u d e s  b e s t  r e f l e c t  t h e
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! t h e o c e n t r i c  or o th e r  ph ilosophy of  th e  p a r t i c u l a r  church ."29 
Should t h e  r e l i g i o u s  groups f a i l  t o  w in  over th e  l o c a l  s c h o o l  
boards and n o n s e c t a r i a n  books be imposed, th e  outcome "would 
tend tow ara  s t a t e  dom ina t ion  of the  church."20 N e i th e r  of 
t h e s e  s i t u a t i o n s  was a c c e p t a b l e ,  f o r  i n  one c a s e  t h e  s t a t e  
s u p p o r t e d  r e l i g i o n  w h i l e  i n  t h e  o t h e r ,  i t  u n d e r m i n e d  
s e c t a r i a n  educa t ion .
D oug las '  o p i n i o n  w ent  beyond  t h e  o t h e r  d i s s e n t s  by 
r e j e c t i n g  the  id ea  t h a t  c e r t a i n  s u b j e c t s  a re  wholly  s e c u l a r .  
He gave s p e c i f i c  examples from p u b l i s h e d  works t h a t  c l e a r l y  
i n c o r p o r a t e d  o r  r e f u t e d  r e l i g i o u s  d o c t r i n e s  i n  s u c h  
" n o n s e c t a r i a n "  d i s c i p l i n e s  a s  e m b r y o l o g y ,  c o m p a r a t i v e  
economics,  and h i s t o r y .  C i t in g  a g e n e ra l  h i s t o r y  t e x t ,  Man i n  
T im e. D ouglas  d e m o n s t r a t e d  how r e l i g i o u s  d o c t r i n e  c o u l d  be 
i n f u s e d  i n t o  t h e  t e a c h i n g  of  a  s e c u l a r  s u b j e c t .  The book,  
used  i n  p a r o c h i a l  s c h o o l s ,  d e s c r i b e d  c a p i t a l i s m  a s  "an 
economic system based on man's r i g h t  t o  p r iv a t e  p ro p e r ty  and 
on h i s  freedom to  use t h a t  p ro p e r ty  i n  producing goods which 
w i l l  e a r n  him a j u s t  p r o f i t  on h i s  i n v e s t m e n t . "  The book 
went on t o  e x p l a i n :  "Man's r i g h t  t o  p r i v a t e  p r o p e r t y  s t e m s
from t h e  N a tu ra l  Law im p lan ted  i n  him by God. I t  i s  a s  much 
a p a r t  of man's n a t u r e  a s  t h e  w i l l  t o  s e l f - p r e s e r v a t i o n . " 22-
Convinced t h a t  t h e  law was in te n d e d  to  b e n e f i t  p a r o c h i a l  
schoo ls ,  Douglas d id  n o t  even c o n s id e r  the  p o s s i b l e  b e n e f i t s  
to  s tu d e n t s  or t h e i r  p a r e n t s .  The schoo l  o f f i c i a l s  -  m ain ly  
nuns and p r i e s t s  -  would be r e s p o n s i b l e  fo r  s e l e c t i n g  t e x t s  
and,  a s  i n d i c a t e d  on t h e  fo rm  i n c l u d e d  a s  a n  a p p e n d i x ,  f o r  
r e q u i s i t i o n i n g  them a s  w e l l . 22
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j u s t i c e  Fortas  a g re ed .  " t D ] e s p i t e  th e  t r a n s p a r e n t  
camouflage th a t  the books a r e  f u r n i s h e d  t o  s t u d e n t s ,"  he 
wrote, "the r e a l i t y  i s  t h a t  they  are  s e l e c t e d  and t h e i r  use  
i s  p r e s c r ib e d  by the s e c t a r i a n  a u t h o r i t i e s .  The c h i l d  must  
use t h e  p r e s c r i b e d  book.  . . . The p u r p o s e  o f  t h e s e
p r o v i s i o n s  i s  t o  h o ld  o u t  p ro m ise  t h a t  the  books w i l l  be 
' s e c u la r '  . . .? but t h e  f a c t  rem ains  t h a t  th e  books a r e  
chosen by and fo r  the  s e c t a r i a n  s c h o o l s . " 3 3  por p o r t a s ,  th e  
majority opinion v/as m is lead in g  i n  i t s  d esc r ip t io n  of the  lav; 
as part  of  a "general program" in te n d e d  to  b e n e f i t  a l l  
ch i ld r e n .  A g en era l  program, F o r ta s  e x p la in e d ,  would make 
availab le  to  a l l  ch i ld ren  the books s e l e c t e d  for  and used in  
the p u b l i c  s c h o o l s .  "But t h i s  program i s  not  one i n  which  
a l l  c h i l d r e n  are  t r e a t e d  a l i k e ,  r e g a r d l e s s  o f  where they  go 
to s c h o o l .  This program, in  i t s  u n c o n s t i t u t i o n a l  f e a t u r e s ,  
i s  hand-ta i lored  to  s a t i s f y  the s p e c i f i c  needs of s e c ta r ia n  
schools .
What i s  s i g n i f i c a n t  i n  F o r ta s '  d i s s e n t  i s  h i s  t a c i t  
acceptance of the concept of general  w e l fa re  l e g i s l a t i o n  and 
an expanded r o l e  f o r  government i n  t h e  area  of  ed u c a t io n .  
N either  F o r ta s ,  D oug las ,  nor B lack  had r e p u d ia te d  th e  i d e a s  
of improving t h e  q u a l i t y  o f  e d u c a t io n  or of e q u a l i z i n g  t h e  
o p p o r t u n i t i e s  a v a i l a b l e  t o  A m e r i c a ' s  c h i l d r e n .  T h e ir  
disagreement with the m ajor ity  lay in  t h e i r  perception o f  the  
purpose and character of  s e c ta r ia n  sch oo ls .  Convinced th a t  
t h e  r e l i g i o u s  e l e m e n t  c o u l d  n o t  be d i v o r c e d  from  t h e  
education offered  by such s c h o o ls ,  they could not countenance 
the l o a n i n g  o f  books t h a t  would  f u r t h e r  th e  e d u c a t io n a l
2 0 9
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process .  Furthermore, both  B lack  and D ouglas  were  c e r t a i n  
t h a t  th e  u n d e r l y i n g  i n t e n t  o f  t h e  a c t  w as  t o  a i d  t h e  
re l ig io u s  sch oo ls ,  and they we re  unmoved by the argument th a t  
paroch ia l  s c h o o l s  would be f o r c e d  t o  c l o s e  or t h a t  th e  
q u a l i ty  of s e c t a r i a n  e d u c a t io n  m ig h t  d e c l i n e  i f  a i d  were  
withheld. The c o n s t i t u t i o n a l  p r o h i b i t i o n  a g a i n s t  l a w s  
r e s p e c t i n g  e s t a b l i s h m e n t ,  t h e y  b e l i e v e d ,  r e q u i r e d  
inva l idat ion  of the New York law.
The m a j o r i t y ,  in  c o n t r a s t ,  was p ersuaded  t h a t  th e  law  
had a s e c u la r  purpose and e f f e c t .  C o nseq uent ly ,  th ey  based  
their  d ec i s io n  on l i b e r a l  p o l i t i c a l  i d e a l s ,  most p a r t ic u la r ly  
the r e s p o n s ib i l i t y  of government to  eq u a l ize  o p p o r tu n i t ie s .
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FLAST V. COHEM:
COITFIPJIATIOll OF FEDERAL TAXPAYER STANDING
On June 10, 1968, t h e  supreme Court  handed down a  second 
c h u rc h - s ta te  d e c i s io n  b u t  i n  a d i f f e r e n t  a r e a  of  l i t i g a t i o n .  
F l a s t  v. Cohen f o c u s e d  on t h e  r i g h t  o f  F l o r e n c e  F l a s t ,  a 
f e d e r a l  t a x p a y e r ,  t o  c h a l l e n g e  l a w s  t h a t  she  b e l i e v e d  
v i o l a t e d  s p e c i f i c  c o n s t i t u t i o n a l  p r o v i s i o n s  an d ,  i n  t h i s  
ca se ,  t h e  E s t a b l i s h m e n t  C l a u s e  of  t h e  F i r s t  Amendment.1 
Because t h e  C o u r t  a g r e e d  w i t h  F l a s t  an d  o v e r t u r n e d  a l o n g ­
s t a n d i n g  p r e c e d e n t  p r o h i b i t i n g  s u i t s  by f e d e r a l  t a x p a y e r s ,  
the case  i s  im p o r ta n t  i n  a s tu d y  of  j u d i c i a l  d e c i s i o n  making: 
th e  o p i n i o n s  o f  t h e  C o u r t  a n d  c o n c u r r i n g  j u s t i c e s  p r o v i d e  
useful  i n s i g h t  i n t o  t h e  r e a s o n in g  and c r i t e r i a  needed to  s e t  
a s i d e  a n  a c c e p t e d  p r e c e d e n t .  I n  t h i s  c a s e ,  t h e  tw o  
de term ining  f a c t o r s  o r  c o n d i t i o n s  were (1) th e  s u i t  b rought  
by F l a s t  r e l a t e d  d i r e c t l y  t o  t h e  E s ta b l i sh m en t  Clause of th e  
F i r s t  Amendment and (2) t h e  s i g n i f i c a n t  i n c r e a s e  i n  f e d e r a l  
t a x a t i o n  and s p e n d i n g  t h a t  h ad  t a k e n  p l a c e  s i n c e  e a r l i e r  
t a x p a y e r  s t a n d i n g  c a s e s ,  h a d  m ade  t h e  t a x p a y e r ' s  
c o n t r ib u t io n  t o  f e d e r a l  p rogram s more th a n  m ere ly  i n c i d e n t a l .
F l a s t  i s  a l s o  v a l u a b l e  a s  a case  s tudy of t h e  i n f l u e n c e  
of lo w e r  c o u r t  o p i n i o n s  on  Suprem e C o u r t  J u s t i c e s .  C h ie f  
J u s t i c e  W arren  drew h e a v i l y  f rom  t h e  o p i n i o n s  of  F e d e r a l  
D i s t r i c t  Judge Marvin E. F ran k e l  (S.D. New York) i n  w r i t i n g  
h i s  m a j o r i t y  o p i n i o n .  W i l l i a m  D o u g la s ,  c o n c u r r i n g ,  a l s o  
r e l i e d  h e a v i l y  on t h e  r e a s o n i n g  u s e d  by F ra n k e l  and  a r r i v e d  
a t  e s s e n t i a l l y  the  same c o n c lu s io n s .
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C o n s t i t u t i o n a l  s c h o la r s  ex p ec te d  F l a s t  v,. Cohen t o  be a 
c r i t i c a l  d e c i s i o n ,  d e t e r m i n i n g  t h e  f u t u r e  o f  l i t i g a t i o n  
i n v o l v i n g  f e d e r a l  a i d  t o  s e c t a r i a n  s c h o o l s .  At l e a s t  one 
e x p e r t  s p e c u l a t e d  t h a t  t h i s  m i g h t  t u r n  o u t  t o  be t h e  m o s t  
i m p o r t a n t  c h u r c h - s t a t e  c a s e  o f  t h e  W arren  C o u r t ,  f o r  a 
d e c i s i o n  t o  u p h o ld  f e d e r a l  t a x p a y e r  s t a n d i n g  w o u ld  i n v i t e  
s u i t s  ch a l l e n g in g  t h e  E lem entary  and Secondary Educa t ion  Act 
(ESEA) o f  1 9 6 5 .2 A 1974 d e c i s i o n  by t h e  Suprem e C o u r t ,  
W heeler  v. B a r r e r a , p u t  o f f  r u l i n g  on t h e  c o n s t i t u t i o n a l i t y  
of T i t l e  I  f u n d s  t h a t  w e r e  u s e d  t o  p r o v i d e  r e m e d i a l  
i n s t r u c t i o n  i n  n o n p u b l i c  s c h o o l s .  I n  1985 ,  h o w e v e r ,  t h e  
j u s t i c e s  de te rm ined  t h a t  th e  T i t l e  I  p r o v i s io n  was i n v a l i d .  
That c a s e ,  A g u i l a r  v. F e l t o n  , was i n i t i a t e d  by f e d e r a l  
t a x p a y e r s .2
F l a s t  v. Cohen o r i g i n a t e d  i n  a s u i t  b r o u g h t  by a 
c o a l i t i o n  of groups and i n d i v i d u a l s  s t r o n g ly  opposed t o  any 
kind of government s u p p o r t  f o r  s e c t a r i a n  schoo ls .  F lo rence  
F l a s t  was a w e l l - k n o w n  o p p o n e n t  o f  s t a t e  a i d  f o r  c h u r c h -  
r e l a t e d  sc h o o ls .  During t h e  1960s she coope ra ted  i n  a number 
of s u i t s  s p o n s o r e d  by t h e  A m er ic an  J e w i s h  C o n g re s s  and  
A m er icans  U n i t e d  f o r  S e p a r a t i o n  o f  Church and  s t a t e ,  an  
o r g a n i z a t i o n  fo rm ed  i n  t h e  wake o f  t h e  E v erso n  d e c i s i o n .  
S u b seq u en t  t o  F l a s t  v. C ohen , s h e  h e a d e d  t h e  C o m m it te e  f o r  
P ub l ic  E duca t ion  and R e l ig i o u s  L i b e r t y  (PEARL), which se rv e d  
a s  t h e  p r i n c i p a l  p l a i n t i f f  i n  t h r e e  c a s e s  i n v o l v i n g  a i d  t o  
p a ro c h ia l  s c h o o ls  t h a t  came b e fo re  t h e  Supreme Court  i n  th e  
1970s.4 A lb e r t  Shanker, P r e s i d e n t  of  t h e  American F e d e r a t io n
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of T e a c h e r s ,  was among t h o s e  who j o i n e d  F l a s t  i n  b r i n g i n g  
s u i t .
The c o o p e ra t io n  o f  t h e  American J e w is h  Congress i n  t h i s  
case was f u r t h e r  ev idenced i n  t h e  ap p o in tm en t  of Leo P f e f f e r  
as  c o u n s e l  f o r  t h e  p l a i n t i f f s .  D u r in g  h i s  l o n g  a s s o c i a t i o n  
w i th  t h e  AJC, P f e f f e r  h a s  p a r t i c i p a t e d  i n  n e a r l y  e v e ry  
Supreme C o u r t  c a se  (and many lo w e r  c o u r t  s u i t s )  i n v o l v i n g  
c h u r c h - s t a t e  s e p a r a t i o n .  H i s  1953 t e x t ,  Church  S t a t e  and 
Freedom, though  i n f l u e n c e d  by h i s  own p o s i t i o n  f a v o r i n g  
s t r i c t  s e p a r a t i o n  of church  and  s t a t e ,  i s  s t i l l  c o n s id e re d  a 
s tandard  work cover ing  t h e  h i s t o r y  of  r e l i g i o u s  freedom and 
re lated  l i t i g a t i o n . 0
In  a d d i t i o n ,  an a m i c u s  c u r i a e  b r i e f  was f i l e d  by ITorth 
C a r o l i n a  S e n a t o r  Sam J .  E r v i n ,  J r ,  r e p r e s e n t i n g  A m er ic an s  
for P u b l i c  s c h o o l s  an d  t h e  B a p t i s t  G e n e r a l  A s s o c i a t i o n  o f  
V i r g i n i a .  E r v i n ' s  p a r t i c i p a t i o n  i s  n o t e w o r t h y  i n  p a r t  
because of h i s  membership on t h e  S en a te  J u d i c i a r y  Committee 
and i n  Americans United.  6
F l a s t ' s  o r i g i n a l  s u i t  named J o h n  G a r d n e r ,  S e c r e t a r y  o f  
t h e  D e p a r t m e n t  o f  H e a l t h ,  E d u c a t i o n  a n d  W e l f a r e ,  a s  
d e f e n d a n t .  F o r m e r l y  t h e  p r e s i d e n t  o f  t h e  C a r n e g i e  
Corpora t ion ,  Gardner had  c h a i r e d  th e  p r e s i d e n t i a l  t a s k  f o r c e  
on e d u c a t io n  e s t a b l i s h e d  by Lyndon Johnson  and c o n t r i b u t e d  t o  
the d r a f t i n g  of th e  E lem enta ry  and Secondary Educat ion  Act o f  
1965.7 When t h e  c a s e  f i n a l l y  cam e b e f o r e  t h e  Supreme 
Court, March 12, 1968, W i lb e r  J .  Cohen was S e c r e t a r y  of  HEW. 
He, t o o ,  had p a r t i c i p a t e d  i n  d e v e l o p i n g  t h e  p rogram  f o r  
f e d e r a l  a i d  t o  e d u c a t i o n  t h a t  e x t e n d e d  a s s i s t a n c e  t o
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p a r o c h ia l  as  w e l l  as  p u b l i c  s c h o o l s . 8  Erwin G r isw o ld ,  
S o l i c i t o r  General and form er Dean of  Harvard Law S ch o o l ,  
argued on behalf  of the Government.
The law  t h a t  t h e  a p p e l l a n t s  i n  F l a s t  w i s h e d  t o  g a i n  
s t a n d i n g  i n  o r d e r  t o  c h a l l e n g e  was t h e  E le m e n ta ry  and 
Secondary Education Act o f  1965. A c o rn e r s to n e  of t h e  G re a t  
S oc ie ty ,  t h i s  f e d e r a l  s t a t u t e  a p p r o p r i a t e d  money t o  b u i ld  up 
l i b r a r y  and  t e x t b o o k  r e s o u r c e s  f o r  c h i l d r e n  i n  p u b l i c  and 
p r i v a t e  s c h o o l s ,  t o  e s t a b l i s h  e x p e r i m e n t a l  e d u c a t i o n a l  
c e n t e r s ,  and  t o  p ro m o te  r e s e a r c h  on i n n o v a t i v e  t e a c h i n g  
t e c h n i q u e s .  More i m p o r t a n t ,  t h e  f e d e r a l  governm en t  was 
a u th o r iz e d  t o  p rov ide  funds  t o  each s t a t e  based on th e  number 
of c h i ld r e n  i n  t h e  s t a t e  from low-incorae f a m i l i e s ,  m u l t i p l i e d  
by f i f t y  p e r c e n t  of t h e  s t a t e ' s  a v e r a g e  e x p e n d i t u r e  p e r  
p u p i l .  At l e a s t  n i n e t y  p e r c e n t  o f  t h e  s ch o o l  d i s t r i c t s  i n  
the n a t io n  q u a l i f i e d  f o r  t h i s  a s s i s t a n c e .  Although money was 
g r a n t e d  o n ly  t o  p u b l i c  s c h o o l  b o a r d s ,  t h e  b o a r d s  w e re  
i n s t r u c t e d  t o  t a k e  i n t o  a c c o u n t  t h e  n ee d s  of s t u d e n t s  i n  
p r i v a t e  a s  w e l l  a s  p u b l i c  s c h o o l s . 8 T i t l e  I  p e r m i t t e d  t h e  
l o c a l  b o a r d s  t o  e x t e n d  s p e c i a l  e d u c a t i o n a l  s e r v i c e s  and  
arrangem ents ,  such as  dual  en ro l lm e n t ,  ed u c a t io n a l  r a d io  and 
t e l e v i s i o n ,  and mobile  e d u c a t i o n a l  s e r v i c e s  and equipment,  to  
n o n p u b l i c  s c h o o l s  and  t h e i r  s t u d e n t s .  T i t l e  I I  p r o v i d e d  
f e d e r a l  g r a n t s  f o r  t h e  a c q u i s i t i o n  o f  s c h o o l  l i b r a r y  
r e s o u r c e s ,  t e x t b o o k s  a n d  o t h e r  p r i n t e d  a n d  p u b l i s h e d  
i n s t r u c t i o n a l  m a t e r i a l s  f o r  th e  use of c h i ld r e n  and t e a c h e r s  
i n  p u b l i c  and p r i v a t e  s c h o o ls .* 8
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The i s s u e  of f e d e r a l  taxpayer  s ta n d in g  grew out  of  a
I 1923 Supreme C our t  d e c i s i o n  i n  t h e  c a s e  o f  F r o th i n c h a m  v.
! M e l l o n . J u s t i c e  S u t h e r l a n d ,  s p e a k in g  f o r  t h e  C o u r t ,  had
denied s ta n d in g  i n  t h a t  case  because th e  t a x p a y e r ' s  i n t e r e s t
i n  t h e  f e d e r a l  b u d g e t  v/as " c o m p a r a t i v e l y  m i n u t e  a n d
i n d e t e r m i n a b l e ;  and  t h e  e f f e c t  upon f u t u r e  t a x a t i o n ,  o f  any
p ay m en t  o u t  o f  t h e  f u n d s ,  so  r e m o t e ,  f l u c t u a t i n g  a n d
u n c e r t a i n ,  t h a t  no b a s i s  i s  a f f o r d e d  f o r  a n  a p p e a l  t o  t h e
p rev en t iv e  powers of  a c o u r t  of eq u i ty ."  The a d m i n i s t r a t i o n
of gov e rn m en t  f u n d s ,  he  a d d e d ,  " i s  e s s e n t i a l l y  a m a t t e r  o f
p u b l i c  a n d  n o t  o f  i n d i v i d u a l  c o n c e r n . " ^  i n  c l o s i n g
comments,  S u t h e r l a n d  l i n k e d  t h e  C o u r t ' s  r e f u s a l  t o  g r a n t
s t a n d i n g  i n  t h i s  c a s e  t o  t h e  p r i n c i p l e  of  s e p a r a t i o n  o f
powers. The Court,  he e x p la in e d ,  has
no p o w er  p e r  s e  t o  r e v i e w  an d  a n n u l  a c t s  o f  
C o n g r e s s  o n  t h e  g r o u n d  t h a t  t h e y  a r e  
u n c o n s t i t u t i o n a l .  That q u e s t io n  may be c o n s id e red  
only when th e  j u s t i f i c a t i o n  f o r  some d i r e c t  i n j u r y  
s u f f e r e d  o r  t h r e a t e n e d ,  p r e s e n t i n g  a j u s t i f i a b l e  
i s s u e ,  i s  made t o  r e s t  upon su ch  a n  a c t .  . . .  I t  
am oun ts  t o  l i t t l e  m ore  t h a n  t h e  n e g a t i v e  power  t o  
d i s r e g a r d  an u n c o n s t i t u t i o n a l  e n a c t m e n t ,  w h ich  
would o th e rw is e  s t a n d  i n  t h e  way of t h e  enforcem ent 
of a l e g a l  r i g h t . 13
The Frothinqham s u i t  f e l l  s h o r t  of m ee t ing  t h e  c r i t e r i a  
l a i d  down by S u t h e r l a n d  a s  g ro u n d s  f o r  s t a n d i n g .  The s u i t  
was d i r e c t e d  a g a i n s t  t h e  Sheppard-Towner Act,  an e a r l y  p u b l i c  
w e l f a r e  measure a u t h o r i z i n g  a p p r o p r i a t i o n s  by t h e  f e d e r a l  
governm en t  t o  s t a t e s  " f o r  t h e  p u rp o s e  o f  c o o p e r a t i n g  w i t h  
them t o  reduce  m a te rn a l  and i n f a n t  m o r t a l i t y  and p r o t e c t  t h e  
h e a l th  of mothers and i n f a n t s . B o t h  t h e  Frothinqham s u i t  
and a com panion  c a s e ,  M a s s a c h u s e t t s  v. M e l lo n , c h a r g e d  t h a t
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! the M atern ity  Act c o n s t i t u t e d  an a t t e m p t  t o  i n f r i n g e  on a 
power p ro p er ly  l e f t  t o  l o c a l  and s t a t e  governments and,  
c o n s e q u e n t l y ,  v i o l a t e d  t h e  T enth  Amendment t o  t h e  
C o n s t i t u t i o n .  In c l a i m i n g  s t a n d i n g  a s  a t a x p a y e r ,  
Frothinghara argued t h a t  "the e f f e c t  o f  th e  a p p r o p r ia t i o n s  
complained of  [would] be t o  i n c r e a s e  the  burden of  f u t u r e  
taxation  and thereby take her property without due process  o f  
law. " 1 5  While the ap pe l lan t  ra i sed  q u es t io n s  regarding the  
c o n s t i t u t i o n a l i t y  of  th e  M a tern i ty  A ct ,  t h o s e  q u e s t i o n s  
in v o lv ed  s t a t e s '  r i g h t s .  She co u ld  show no " d ir ec t  in j u r y  
s u f f e r e d  or th r e a te n e d ,"  o n ly  the  p o s s i b l e ,  i n d i r e c t ,  and 
immeasurable threat of increased  t a x e s .1®
This f a i lu r e  to show d i r e c t  in jury  s e t  the Frothinqham 
case apart from F la s t . In th e  l a t e r  s u i t ,  taxpayers claimed  
standing in  order to  p ro te c t  a s p e c i f i c  r ig h t  -  freedom from 
the e s t a b l i s h m e n t  o f  r e l i g i o n  -  gu a ra n teed  in  t h e  F i r s t  
Amendment to  the C onst i tu t ion .  This d i s t i n c t i o n  between the  
two c a s e s  served  as  t h e  b a s i s  f o r  t h e  d e c i s i o n  of  D i s t r i c t  
Court Judge Frankel t o  g r a n t  th e  m o t io n  f o r  a t h r e e - j u d g e  
court  t o  hear F l a s t  v. Gardner. I t  was a l s o  th e  re a so n  f o r  
F r a n k e l ' s  d i s s e n t  when t h a t  t h r e e - j u d g e  c o u r t  d e n i e d  
standing, and i t  was ce n tra l  t o  the  nearly  unanimous op in ion  
handed down by the Supreme Court.
R u l ing  on th e  m o t io n  f o r  a t h r e e - j u d g e  c o u r t ,  Frankel  
emphasized the d i s t i n c t i o n  between F la s t  and Frothinqham but 
a l s o  t o o k  i n t o  c o n s i d e r a t i o n  c h a n g i n g  c o n d i t i o n s  and  
a t t i t u d e s .  As c r i t i c s  o f  t h e  e a r l i e r  d e c i s i o n  had p o in t e d  
out, "the n a tu re  of t a x p a y e r s '  i n t e r e s t s  has changed a s  t h e
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s i z e  of  t h e  economy and  g o v e rn m e n t  h a s  b u rg e o n e d  i n  t h e
p e r i o d  o f  a l m o s t  h a l f  a c e n t u r y , "  t h u s  r e n d e r i n g  a n
i n d i v i d u a l ' s  i n t e r e s t  i n  t h e  f e d e r a l  g o v e rn m e n t  o f t e n  l e s s
rem ote  and  u n c e r t a i n  t h a n  i n  h i s  s t a t e  g o v e r n m e n t .1? For
Frankel t h i s  f a c t  in tr o d u c e d  an im p o r ta n t  q u a l i f i c a t i o n  on
t h e  use  o f  F ro th in q h a m  a s  a p r e c e d e n t ,  f o r  t h e  C o n s t i t u t i o n
did n o t  i t s e l f  "announce a l i m i t a t i o n  on s t a n d in g . "1®
F r a n k e l  f u r t h e r  n o t e d  t h a t  t h e  S e n a t e  had  p a s s e d  a
b i l l  "which would g iv e  t o  any f e d e r a l  t a x p ay e r  t h e  r i g h t  t o
r a i s e  i n  a s u i t  f o r  a d e c l a r a t o r y  j u d g m e n t  t h e  F i r s t
Amendment q u e s t i o n s  t e n d e r e d  h e r e ,  w i th  no ' a d d i t i o n a l
showing of d i r e c t  o r  i n d i r e c t  f i n a n c i a l  or  o t h e r  i n j u r y  . . .
on t h e  p a r t  o f  t h e  p l a i n t i f f  . . . '  (Sec .  3 ( 2 1 ) . Not
e n t i r e l y  co n v in ced  by d e fe n d a n ts '  c o n t e n t i o n  t h a t  th e  need
fo r  such a b i l l  proved t h a t  t h e  c o u r t  l a c k e d  j u r i s d i c t i o n  i n
t h i s  ca se ,  F rankel  c i t e d  the  c o n c lu s io n  of t h e  C ongress iona l
C o m m i t t e e ' s  r e p o r t  t h a t  " ' t h e  F r o th i n q h a m  d e c i s i o n  was
founded on grounds o t h e r  than  p u re ly  c o n s t i t u t i o n a l  o n e s . ' " 2 0
R e g a rd in g  t h e  p r i n c i p l e  o f  s e p a r a t i o n  o f  p o w e r s ,  F r a n k e l
noted, t h e  S e n a t e ' s  Committee on t h e  J u d i c i a r y  saw no t h r e a t
should f e d e r a l  ta x p a y e rs  be g iven  s t a n d in g  t o  sue. Prompted
by c a s e s  such a s  F l a s t . t h e i r  r e p o r t  had s t a t e d :
"S evera l  ca se s  a r e  now pending which c h a l l e n g e  th e  
c o n s t i t u t i o n a l i t y  of t h e  E lem entary  and Secondary 
E duca t ion  Act of  1965. The pendency of  th e se  c a s e s  
may be c i t e d  by o p p o n e n t s  o f  j u d i c i a l  r ev ie w  a s  a 
s u b s t i t u t e  f o r  l e g i s l a t i o n .  The com m it tee  f e e l s ,  
however,  t h a t  i f  t h e  q u e s t i o n  o f  s t a n d in g  i s  r a i s e d  
by t h e  d e f e n d a n t s  i n  t h e s e  c a s e s ,  t h e y  w i l l  
u n d o u b t e d l y  be s u c c e s s f u l  u n d e r  t h e  p r e s e n t  s t a t e  
of t h e  l a w . "21
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In sh o r t ,  Frankel  found s u p p o r t  f o r  h i s  judgment i n  p r e c i s e l y  
t h a t  b ra n c h  of  g o v e rn m e n t  whose p ow ers  w ou ld  a l l e g e d l y  be 
th rea tened  i f  f e d e r a l  taxpayer  s ta n d in g  were g r a n te d .
Frankel  no ted  t h a t  the  c o u r t s ,  to o ,  had moved i n  r e c e n t  
y e a r s  t o w a r d  " i n c r e a s i n g l y  r e l a x e d  c r i t e r i a  f o r  t h e  
achievement of s ta n d in g  to  sue" in  c a s e s  in v o lv in g  the  F i r s t  
A m e n d m e n t . 22 Given t h e  com plex i ty  of c h u r c h - s t a t e  ca se s  and 
the d i f f i c u l t y  of  r e n d e r i n g  o p i n i o n s  i n  t h a t  a r e a ,  F r a n k e l  
determined t h a t  the  m otion  f o r  a t h r e e - ju d g e  c o u r t  should  be 
g ra n te d .  " I t  i s  en o u g h ,"  he e x p l a i n e d ,  " t h a t  t h e  p o t e n t i a l  
r e s u l t s  o f  such  an a n a l y s i s  a r e  n o t  p r e d i c t a b l e  w i t h  t h e  
c e r t a in ty  t h a t  would w a r ra n t  d i s m is s a l  of p l a i n t i f f s '  a c t i o n  
by a s i n g l e  j u d g e . " 22
The u n d e r l y i n g  p r e m i s e  t h r o u g h o u t  F r e n k e l ' s  f i r s t  
o p in io n  was t h a t  F l a s t  d i f f e r e d  i n  s i g n i f i c a n t  ways from 
Frothinqham.
The a l l e g e d  i n j u r y  h e r e  i s  n o t  m e r e l y ,  o r  m a in ly ,  
ec o n o m ic  l o s s .  And t h e  r o l e s  i n  v/hich p l a i n t i f f s  
a l l e g e  i n j u r y  a r e  n o t  s i m p l y  t h e i r  r o l e s  a s  
t a x p a y e r s .  . The c o n c e r n  was w i t h  a s p e c i a l l y  
c h e r i s h e d  f o rm  o f  s p i r i t u a l  an d  i n t e l l e c t u a l  
f r e e d o m .  And s o  i t  i s  a r g u a b l e  t h a t  t h e  
e s s e n t i a l l y  economic a n a l y s i s  i n  Frothinqham cannot 
be d i s p o s i t i v e  i n  a case  of  t h i s  k i n d . 2 4
D issen t ing  from the o p in io n  of  th e  t h r e e - ju d g e  c o u r t ,  Frankel
took th e  o p p o r tu n i ty  t o  develop  t h i s  argument a t  c o n s id e ra b le
l e n g th .  I n d e e d ,  h i s  d i s s e n t  i n  t h i s  c a s e  a p p e a r s  t o  have
l a id  t h e  groundwork f o r  th e  supreme C o u r t ' s  o p in io n ,  w r i t t e n
by Chief J u s t i c e  Warren.
The m a j o r i t y  o p i n i o n  i n  F l a s t  v. G a rd n e r  r e c o g n i z e d  no
m e a n in g fu l  d i s t i n c t i o n  b e tw e e n  F r o t h i n q h a m and  t h e  c a s e  a t
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hand.25 C i r c u i t  Judge Paul R. Hays c o n s id e r e d  i r r e l e v a n t  t h e  
p l a i n t i f f ' s  c o n t e n t i o n  t h a t  Frothinqham e s t a b l i s h e d  "a r u l e  
of j u d i c i a l  r e s t r a i n t "  t h a t  was n o t  d e te rm in ed  by A r t i c l e  I I I  
of t h e  C o n s t i t u t i o n . 26 " S in c e  t h e  F ro th i n q h a m  d e c i s i o n  i s  
b in d in g  on t h i s  c o u r t  r e g a r d l e s s  o f  w h e t h e r  i t  s t a t e s  a 
c o n s t i t u t i o n a l  p r i n c i p l e  o r  a r u l e  of  p o l i c y , "  he  d e c l a r e d ,  
"we need no t  c o n s id e r  t h e  much deba ted  q u e s t i o n  whether  th e  
r u le  i s  one of c o n s t i t u t i o n a l  d im ens ion ."2?
R e ly in g  on t h e  Supreme C o u r t ' s  r u l i n g  i n  D orenus  Va. 
Board of  E duca t ion . Hays d e te rm ined  t h a t  t h e  F i r s t  Amendment 
concerns made no d i f f e r e n c e  on t h e  q u e s t i o n  of  s t a n d in g .26 In  
t h a t  c a s e  a g ro u p  of  t a x p a y e r s  w i s h e d  t o  c h a l l e n g e  t h e  
re a d in g  o f  B i b l e  v e r s e s  i n  t h e  p u b l i c  s c h o o l s ;  t h e  Supreme 
C o u r t  h a d  c i t e d  F r o t h i n q h am i n  i t s  d e c i s i o n  t h a t  t h e  
p l a i n t i f f s  l a c k e d  s t a n d i n g  t o  r a i s e  t h e  F i r s t  Amendment 
c la im .25 Conceding t h a t  c o n s id e r a b l e  c r i t i c i s m  had been 
d i r e c te d  a g a i n s t  t h e  Frothinqham p r i n c i p l e ,  Hays p o in te d  o u t  
t h a t  t h e  c a s e  had n e v e r  b ee n  o v e r r u l e d  o r  l i m i t e d  by t h e  
Supreme Court.  The f a c t  t h a t  th e  S en a te  had r e c e n t l y  passed  
a b i l l  " f o r  t h e  e x p r e s s  p u r p o s e  of  c r e a t i n g  a n  e x c e p t i o n  t o  
t h e  F r o t h i n q h am r u l e  by c o n f e r r i n g  s t a n d i n g  on any f e d e r a l  
t a x p a y e r  t o  r a i s e  t h e  F i r s t  Amendment q u e s t i o n s  t e n d e r e d  
here,"  Hays b e l i e v e d ,  " f u r t h e r  su p p o r ts  our  co n c lu s io n ."20
F ra n k e l ' s  d i s s e n t  f o l lo w e d  from h i s  e a r l i e r  judgment i n  
favor  of a t h r e e - ju d g e  c o u r t  b u t ,  more im p o r ta n t ,  i t  l a i d  o u t  
the  b a s i c  a r g u m e n t  t h a t  w ou ld  be i n c o r p o r a t e d  i n t o  t h e  
op in ions  of  Warren and Douglas. What d i s t i n g u i s h e d  F l a s t ' s  
s u i t  f r o m  t h a t  o f  F r o t h i n g h a m  a n d  t h u s  j u s t i f i e d  a n
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! overturning  of  the  e a r l i e r  d e c i s i o n  was t h e  f a c t  t h a t  F l a s t  
was not m ere ly  i n t e r e s t e d  i n  how her t a x  money was s p e n t .  
Rather, she w ish ed  t o  b r in g  s u i t  b ecau se  she b e l i e v e d  t h a t  
the law i n  q u e s t i o n  v i o l a t e d  a s p e c i f i c  c o n s t i t u t i o n a l  
p r o v i s i o n .  That F i r s t  Amendment p r o v i s i o n ,  F r a n k e l  
contended, i n h e r e n t l y  c a r r i e d  w i t h  i t  t h e  r i g h t  of  any 
individual to  challenge a law he deemed u n c o n s t i tu t io n a l .
Before deal ing  w ith  the  Frothinqham precedent, Frankel 
addressed the  c o n s t i t u t io n a l  and p r a c t i c a l  i s s u e s  re levan t  to  
the F l a s t  s u i t .  His f i r s t  p o i n t ,  t h a t  the  " e s ta b l i s h m e n t  
clause forb ids  the  use of tax money to  support any r e l i g i o n ,  
and confers an enforceable  'r igh t '  upon the fed era l  taxpayer  
c la im ing  t h i s  b a s i c  p r o t e c t i o n , "  was based l a r g e l y  on 
Rutledge's d i s s e n t  in  Everson and Black's  majority  opinion  in  
Encel v. V i t a l e .3 -^- The reasoning of the Court in  Engel not 
only c l a r i f i e d  for  Frankel what the Founding Fathers meant by 
" e s t a b l i s h m e n t "  but  a l s o  u n d e r l i n e d  t h e  im portance  of  
allowing taxpayers standing to  ch a l lenge  f ed era l  lav/s. "If 
we wrote  on an u t t e r l y  c l e a n  s l a t e , "  t h e  ’Judge remarked,  
"even the  f a c t  of  tax payments might be immaterial . " 3 2  In 
th e  c o n t e x t  o f  h i s  d i s c u s s i o n  o f  t h e  m e a n i n g  o f  
" es ta b l i sh m en t ,"  Frankel c i t e d  t h e  p hrase  from Zorach v* 
Clauson in d ic a t in g  th a t  the separat ion  must be "complete and 
unequivocal . " 3 3  Referring t o  th e  case a t  hand, he held  th a t  
i f ,  as  th e  p l a i n t i f f s  a l l e g e ,  t h e r e  i s  su p p o r t  f o r  r e l i g i o n  
under the education law, "then 'the  w a l l  of separation* has 
been breached, and the e v i l  denounced by the F ir s t  Amendment 
has been rea l ized ." 3^
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Moving on t o  h i s  s e c o n d  p o i n t ,  F r a n k e l  a r g u e d  t h a t  a 
" fed e ra l  taxpayer  shou ld  be acco rd ed  th e  same s t a n d in g  under 
th e  F i r s t  Amendment a s  i s  a c c o r d e d  s t a t e  t a x p a y e r s  under  
Everson. "35 to s u p p o r t  h i s  c o n t e n t i o n ,  he ex a m in ed  t h e  
C o u r t ' s  r u l i n g  i n  E v e r so n  an d  d e t e r m i n e d  t h a t  no p r e c i s e  
measurement of th e  p l a i n t i f f ' s  t a x  burden  was r e q u i r e d  i n  t h e  
case .  To demand a  s i g n i f i c a n t  f i n a n c i a l  i n t e r e s t  a t  t h e  
f e d e r a l  l e v e l  a s  a r e q u i r e m e n t  f o r  s t a n d in g  was i n c o n s i s t e n t  
and in a p p r o p r i a t e .
F r a n k e l ' s  t h i r d  p o i n t  f o c u s e d  on t h e  need  f o r  r u l e s  o f  
s t a n d i n g  t o  e v o l v e  i n  o r d e r  " t o  f i t  t h e  n e e d s  o f  a l i v i n g  
C o n s t i t u t i o n . "  He n o t e d  t h a t  t h e  " f a c t  t h a t ,  a s  a 
p r a c t i c a l  m a t t e r ,  on ly  p l a i n t i f f s  l i k e  the  ones h e re  can sue  
i s  i n  i t s e l f  a ground f o r  t h e i r  s t a n d in g . "36 The essence  of 
h i s  p o s i t i o n  was t h a t  changes i n  s o c i e ty  and r e s u l t a n t  new 
k inds  o f  l e g i s l a t i o n  demand f l e x i b i l i t y  on t h e  p a r t  of  t h e  
j u d i c i a r y  t o  ensu re  t h a t  fundam enta l  f reedom s were p r o t e c t e d .  
Frankel concluded, t h a t  t h e r e  i s  "weighty reason  f o r  doub t ing  
t h a t  m o t i o n s  o f  ' s t a n d i n g '  i m p o r t e d  f ro m  w h o l l y  a l i e n  
c o n t e x t s  s h o u l d  s e r v e  t o  make l i f e l e s s  s l o g a n s  o f  b a s i c
l i b e r t y .  "37
The q u e s t i o n  o f  s t a n d in g ,  Judge Frankel  i n s i s t e d ,  shou ld  
no t  be b a s e d  on t h e  m e r i t s  o f  t h e  c o m p l a i n t  n o r  on t h e  f a c t  
t h a t  t h e  a l l e g e d  t h r e a t  i s  i n s i g n i f i c a n t .  To i n s u r e  t h e  
r i g h t  o f  f e d e r a l  t axpayer  s t a n d in g  -  r e g a r d l e s s  of  th e  n a t u r e  
or e x t e n t  o f  t h e  t h r e a t  i n  t h e  p r e s e n t  c a s e  -  w ou ld  a l l o w  
f u t u r e  c h a l l e n g e s  i n  w h ic h  t h e  t h r e a t  m ig h t  be m ore  r e a l .
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The p r in c ip le  of standing was the  means t o  protect  the  F ir s t
i
: jtonencnent.38
Having e x p lo r ed  t h e  p r a c t i c a l  re a so n s  fo r  a l l o w i n g  
federal taxpayer standing, Frankel then confronted the f a c t s  
of the case  a t  hand. The c r i t i c a l  f a c t o r  i n  th e  F l a s t  s u i t  
was the re l ia n ce  on "the s p e c i f i c  r ig h t ,  defined broadly but 
c e r t a i n l y  by th e  E s ta b l i s h m e n t  C lau se ." 39 The use  o f  th e  
Frothinqham d e c i s i o n  a s  a p re c ed e n t  was in a p p r o p r i a t e ,  he 
maintained, fo r  s ta n d in g  i n  t h a t  s u i t  had been d en ied ,  as  
Sutherland h im s e l f  e x p l a i n e d  i n  a l a t e r  c a s e ,  because  Mrs. 
Frothingham "asserted 'no l e g a l  or eq u itab le  right'  e l i g i b l e  
for  j u d i c i a l  p r o t e c t i o n ,  'no such i n t e r e s t  and . . .  no such  
legal  injury' as the  courts  are co n s t i tu te d  t o  re d r ess ." 40
W ith r e g a r d  t o  t h e  p r i n c i p l e  of  s e p a r a t i o n  of p o w e r s ,  
F ra n k e l  h e l d  t h a t  a t a x p a y e r  s u i t  b a s e d  on F i r s t  Amendment 
freedoms would no t  v i o l a t e  t h a t  p r i n c i p l e .  He no ted  t h a t  i n  
th e  1923 d e c i s i o n  S u t h e r l a n d  had  n o t  a r b i t r a r i l y  r u l e d  o u t  
a l l  t a x p a y e r s  s u i t s .  The j u d i c i a l  power t o  " r e v ie w  and  
a n n u l  a c t s  o f  C o n g r e s s  on  t h e  g r o u n d  t h a t  t h e y  a r e  
u n c o n s t i t u t i o n a l "  he had s t a t e d ,  may be employed "only when 
t h e  j u s t i f i c a t i o n  f o r  some d i r e c t  i n j u r y  s u f f e r e d  o r  
t h r e a t e n e d ,  p r e s e n t i n g  a j u s t i c i a b l e  i s s u e ,  i s  made t o  r e s t  
upon such an a c t . "  T h is  t e x t ,  F rankel  m a in ta in ed ,  was met by 
the p l a i n t i f f s  i n  F l a s t  v. G a r d n e r . 4 *
The Supreme Court o v e r tu rn e d  th e  lo n g s ta n d in g  p rece d en t  
s e t  i n  F ro th in q h a m  v. M e l lo n  b e c a u s e  t h e y ,  to o ,  fo u n d  a 
s i g n i f i c a n t  d i f f e r e n c e  between th e  e a r l i e r  case  and th e  s u i t  
b ro u g h t  by F l a s t .  W r i t i n g  f o r  t h e  m a j o r i t y ,  C h ie f  J u s t i c e
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Earl Warren observed th a t  the Frothinqham d e c i s io n  had been 
unclear i n  i t s  r u l i n g  a g a i n s t  f e d e r a l  taxpayer  s ta n d in g .  
"The confusion has developed," he explained, "as commentators 
have t r i e d  to  d e te rm in e  w heth er  Frothinqham e s t a b l i s h e s  a 
co n st i tu t io n a l  bar to  taxpayer s u i t s  or whether the Court was 
simply im pos ing  a r u l e  o f  s e l f  r e s t r a i n t  w hich  was not  
c o n s t i tu t io n a l ly  compelled."42 The f a c t  th a t  the  appel lant  
was denied standing because her tax b i l l  was not la r g e  enough 
led  Warren t o  co n c lu d e  t h a t  t h e  e a r l i e r  d e c i s i o n s  r e s t e d  on 
"pure p o l i c y  c o n s i d e r a t i o n s , "  w h i c h  w e r e ,  i n  f a c t ,  
outdated.42
Having con c lud ed  t h a t  Frothinqham p rov id ed  in adequ ate  
grounds to  p rec lu d e  s t a n d in g ,  Warren then p roceeded  t o  
examine the c o n s t i t u t io n a l  g u id e l in e s  for j u r i s d i c t i o n ,  but 
found t h e s e  u n c le a r .  The d o c t r i n e  o f  j u s t i c i a b i l i t y ,  he 
declared, "has become a blend of  c o n s t i t u t io n a l  requirements  
and p o l icy  considerations" and, consequently,  was a doctrine  
of "uncerta in  and s h i f t i n g  c o n to u r s ." 44 However, th e  
"fundamental aspect  of standing" remained c lears  " i t  fo cu ses  
on th e  party  s e e k in g  t o  g e t  h i s  co m p la in t  b e f o r e  a f e d e r a l  
c o u r t  an d  n o t  on t h e  i s s u e s  h e  w i s h e s  t o  h a v e  
adjudicated. "42
The w e a k n e s s  o f  t h e  G o v e r n m e n t ' s  c a s e  l a y  i n  i t s  
emphasis on the  p r i n c i p l e  of  s e p a r a t io n  o f  powers ,  w hich ,  
Warren r e a s o n e d ,  had no b e a r i n g  on t h e  s t a n d i n g  o f  an 
ind iv idua l .
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[ T ] h e  G o v e r n m e n t ' s  p o s i t i o n  i s  t h a t  t h e  
c o n s t i t u t i o n a l  scheme of s e p a r a t i o n  of powers,  and 
t h e  defe rence  ov/ed by th e  f e d e r a l  j u d i c i a r y  to  th e  
o t h e r  two b r a n c h e s  of  g o v e rn m e n t  w i t h i n  t h a t  
scheme, p r e s e n t  an  a b s o l u t e  b a r  t o  t a x p a y e r  s u i t s  
c h a l l e n g i n g  t h e  v a l i d i t y  o f  f e d e r a l  s p e n d i n g  
p rogram s.46
Warren r e j e c t e d  t h i s  argument.
The q u e s t i o n  w h e t h e r  a p a r t i c u l a r  p e r s o n  i s  a 
p r o p e r  p a r t y  t o  m a i n t a i n  t h e  a c t i o n  d o e s  n o t ,  by 
i t s  own fo rc e ,  r a i s e  s e p a r a t i o n  o f  powers problems 
r e l a t e d  t o  improper j u d i c i a l  i n t e r f e r e n c e  i n  a r e a s  
c o m m i t t e d  t o  o t h e r  b r a n c h e s  o f  t h e  F e d e r a l  
Government.4 7
The q u e s t io n  of s t a n d in g  i s  d e te rm in e d  by whether th e  d i s p u t e  
i s  p re se n ted  i n  an ad v e rs a ry  c o n t e x t  and  i n  a form c o n s id e r e d  
to  be capab le  of j u d i c i a l  r e s o l u t i o n .  The r e q u i s i t e  p e r so n a l  
s t a k e  of  t h e  t a x p a y e r ,  he  c o n c l u d e d ,  d e p e n d e d  on  t h e  
c i rcum stances  of th e  p a r t i c u l a r  c a s e . 4 ®
The s u b s t a n t i v e  i s s u e ,  U ar ren  contended,  was im p o r ta n t  
in dec id ing  s ta n d in g  i n  o rd e r  " to  d e te rm in e  whether  t h e r e  i s  
a l o g i c a l  nexus  b e tw e e n  t h e  s t a t u s  a s s e r t e d  and  t h e  c l a i m  
sough t  t o  be a d j u d i c a t e d . " 49 G iven  t h i s  f a c t ,  he s e t  down 
two c r i t e r i a  e s s e n t i a l  f o r  s t a n d in g :  (1) "a tax p ay e r  w i l l  be 
a p ro p e r  p a r t y  t o  a l l e g e  t h e  u n c o n s t i t u t i o n a l i t y  o n ly  o f  
e x e r c i s e s  of c o n g r e s s i o n a l  power u n d e r  t h e  t a x i n g  an d  
spending c l a u s e  of A r t i c l e  l , s e c .  8 ,  of  t h e  C o n s t i t u t i o n , "  
and (2) " the  taxpayer  must show t h a t  th e  ch a l le n g e d  enac tm en t  
exceeds s p e c i f i c  c o n s t i t u t i o n a l  l i m i t a t i o n s  imposed upon t h e
e x e rc i s e  of th e  c o n g re s s io n a l  t a x in g  and spending power 
-50•  •  •  •
U sing  t h e s e  c r i t e r i a ,  t h e  C o u r t  h e l d  t h a t  F l a s t  s h o u l d  
be g r a n t e d  s t a n d i n g .  The ESEA had  b een  p a s s e d  u n d e r  t h e
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Congressional  a u t h o r i t y  t o  spend f o r  t h e  g e n e ra l  w e l f a r e ,  and 
a p p e l l a n t s  c h a l l e n g e d  t h e  e x p e n d i t u r e s  a s  v i o l a t i n g  t h e  
E s t a b l i s h m e n t  a n d  F r e e  E x e r c i s e  C l a u s e s  o f  t h e  F i r s t  
Amendment. The d i s t i n c t i o n  between t h i s  ca se  and Frothinqham 
lay  in  t h e  f a c t  t h a t  Mrs. Frothingham had m ere ly  charged  t h a t  
th e  M a t e r n i t y  A ct  o f  1921 e x c e e d e d  t h e  g e n e r a l  p o w ers  
d e l e g a t e d  t o  C o n g r e s s ,  t h u s  i n v a d i n g  t h e  l e g i s l a t i v e  
j u r i s d i c t i o n  o f  t h e  s t a t e s .  She h ad  n o t  b a s e d  h e r  c a s e  on 
the  v i o l a t i o n  o f  a s p e c i f i c  c o n s t i t u t i o n a l  l i m i t a t i o n . 51
Warren was e s p e c i a l l y  c a r e f u l  n o t  t o  r u l e  on t h e  m e r i t s  
of th e  c a s e  F l a s t  w i s h e d  t o  b r i n g  a g a i n s t  t h e  f e d e r a l  
e d u c a t i o n  lav ; ,  b u t  he d i d  a c k n o w le d g e  t h a t  t h e  " c o m p l a i n t  
c o n t a i n s  s u f f i c i e n t  a l l e g a t i o n s  . . .  t o  g i v e  them s t a n d i n g  
to  invoke a f e d e r a l  c o u r t ' s  j u r i s d i c t i o n  f o r  an a d j u d i c a t i o n  
on the  m e r i t s . "52
Douglas concurred  w i th  t h e  d e c i s i o n  t o  award s ta n d in g ,  
b u t  h i s  s e p a r a t e  o p i n i o n  came c l o s e r  t o  d e a l i n g  v / i t h  t h e  
m e r i t s  o f  t h e  c a s e  t h a n  d id  t h a t  of t h e  m a j o r i t y .  D oug las  
argued t h a t  Frothinqham should  be abandoned i n  i t s  e n t i r e t y .  
Because t h e  Supreme C o u r t  no  l o n g e r  r e l i e d  on s u b s t a n t i v e  
due p r o c e s s  i n  d e t e r m i n i n g  a l a w ' s  c o n s t i t u t i o n a l i t y ,  he  
e x p l a i n e d ,  i t  s h o u ld  n o t  be bound by a d e c i s i o n  made when t h e  
Court used t h a t  c r i t e r i o n  to  d e te rm in e  th e  c o n s t i t u t i o n a l i t y  
of l e g i s l a t i o n . 5 3  More i m p o r t a n t l y ,  F ro th inqham  dep r iv ed  
i n d i v i d u a l s  o f  t h e  o p p o r t u n i t y  t o  c h a l l e n g e  f e d e r a l  l a w s  
which they  b e l i e v e d  i n f r i n g e d  on c o n s t i t u t i o n a l  r i g h t s .  "We 
have a C o n s t i t u t i o n , "  he s t a t e d ,  "des igned  t o  keep government 
ou t  of p r i v a t e  dom ains .  But t h e  f e n c e s  h a v e  o f t e n  been
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broken down; and F ro th in q h a m  d e n i e d  e f f e c t i v e  m a c h in e ry  t o  
r e s to r e  them."5^
D oug las  d e v o te d  much of  h i s  o p i n i o n  t o  t h e  i d e a  t h a t  t h e  
t a x p a y e r  s h o u ld  be a l l o w e d  t o  s e r v e  a s  a " p r i v a t e  a t t o r n e y  
general seek ing  t o  v i n d i c a t e  t h e  p u b l i c  i n t e r e s t . " 55 Some 
s t a t e  d e c i s i o n s  had  s p e c i f i c a l l y  a s s i g n e d  such  a  r o l e  t o  
t a x p a y e r s  w i t h  t h e  i d e a  t h a t  t h e s e  i n d i v i d u a l s  -  d e s p i t e  
minimal f i n a n c i a l  i n t e r e s t  -  had  a s t a k e  i n  the  outcome t h a t  
was "very g r e a t  when measured by a p a r t i c u l a r  c o n s t i t u t i o n a l  
mandate ."5®
A g re e in g  w i t h  t h e  p h i l o s o p h y  o f  t h e  l a t e  Edmond Cahn, 
law p r o fe s s o r  a t  l-Tew York U n iv e r s i t y ,  Douglas i n s i s t e d  t h a t  
th e  f e d e r a l  j u d i c i a r y  was d e s i g n e d  t o  p r o t e c t  t h e  b a s i c  
r i g h t s  of t h e  in d iv i d u a l  a g a i n s t  m a j o r i t a r i a n  c o n t r o l .
The j u d i c i a r y  i s  an i n d i s p e n s a b l e  p a r t  of th e  
o p e r a t io n  of our f e d e r a l  system. With the  growing 
c o m p le x i t i e s  of government i t  i s  o f t e n  t h e  one and 
on ly  p la ce  where e f f e c t i v e  r e l i e f  can be ob ta ined .
I f  t h e  j u d i c i a r y  were t o  become a s u p e r l e g i s l a t i v e  
group s i t t i n g  in . ju d g m e n t  on th e  a f f a i r s  of people ,  
t h e  s i t u a t i o n  w ou ld  be i n t o l e r a b l e .  But w here  
w ro n g s  t o  i n d i v i d u a l s  a r e  done i n  v i o l a t i o n  of 
s p e c i f i c  g u a ran tees ,  i t  i s  a b d i c a t i o n  f o r  c o u r t s  t o  
c l o s e  t h e i r  d o o r s .5?
Unlike most of h i s  c o l l e a g u e s ,  Douglas ex p res sed  t h e  b e l i e f
t h a t  t h e  c o u r t s  c o u l d  d i s t i n g u i s h  b e tw e e n  f r i v o l o u s  and
s u b s t a n t i a l  q u e s t i o n s  an d  t h u s  a v o i d  b e i n g  ov e rw h e lm ed  by
taxpayer s u i t s . 5® —
Having e s t a b l i s h e d  t h e  p r i n c i p l e  t h a t  ta x p a y e rs  should
be a l low ed  t o  c h a l le n g e  la w s  t h r e a t e n i n g  t h e i r  c o n s t i t u t i o n a l
r i g h t s ,  D oug las  t h e n  t u r n e d  t o  t h e  im m e d ia t e  c a u s e  f o r
concern. "We have r e c e n t l y  rev iew ed  th e  h o s t  of dev ices  used
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by t h e  s t a t e s  t o  a v o i d  o p e n i n g  t o  N e g ro e s  p u b l i c  f a c i l i t i e s  
en jo y ed  by w h i t e s .  . . . T h e re  i s  a l i k e  p r o c e s s  a t  work  a t  
t h e  f e d e r a l  l e v e l  i n  r e s p e c t  t o  a i d  t o  r e l i g i o n .  . . .  The 
m oun t ing  f e d e r a l  a i d  t o  s e c t a r i a n  s c h o o l s , "  he c h a rg e d ,  " i s  
no to r ious  and th e  s u b te r f u g e s  numerous."5^ Given t h e  f a c t  
t h a t  t h e  S e n a te  b i l l  t o  a l l o w  t a x p a y e r  s t a n d i n g  i n  F i r s t  
Amendment c a s e s  had been d e f e a t e d ,  Douglas concluded:
I would be a s  l i b e r a l  i n  a l l o w i n g  t a x p a y e r  
s t a n d in g  t o  o b j e c t  t o  t h e s e  v i o l a t i o n s  of  the  F i r s t  
Amendment as  I  would in  g r a n t i n g  s t a n d in g  to  people  
t o  c o m p la in  of  any i n v a s i o n  o f  t h e i r  r i g h t s  under  
the  Fourth  Amendment or th e  F o u r te e n th  o r  any o th e r  
g u a ran tee  i n  t h e  C o n s t i t u t i o n  i t s e l f  or  i n  th e  B i l l  
of R i g h t s . 60
The to n e  of D ouglas '  com m ents  r e g a r d i n g  a i d  t o  s e c t a r i a n  
schools  s u g g e s ts  t h a t  h i s  d e c i s i o n  was based  on the  m e r i t s  of  
t h e  c a s e  a s  w e l l  a s  t h e  b r o a d e r  p r i n c i p l e  o f  a f f o r d i n g  t h e  
i n d i v i d u a l  an  o p p o r t u n i t y  t o  p r o t e c t  b a s i c  c o n s t i t u t i o n a l  
r i g h t s .
Concurring o p in io n s  of  J u s t i c e s  S t e w a r t  and F o r t a s  took  
th e  o p p o s i t e  t a c k  f rom  D o u g la s ' .  B o th  men r e a f f i r m e d  t h e  
p r i n c i p l e  l a i d  down i n  F r o th i n q h a m  p r o h i b i t i n g  g e n e r a l i z e d  
g r ievances  by f e d e r a l  t a x p a y e r s ,  b u t  each  recogn ized  t h a t  th e  
s p e c i f i c  t h r e a t  t o  r e l i g i o u s  freedom r a i s e d  by F l a s t  p rov ided  
s u f f i c i e n t  reason  f o r  an e x c e p t io n  t o  t h e  broader  r u l e . 61
In  c o n t r a s t ,  H ar lan  r e f u t e d  t h e  fundam enta l  p rem ise  o f  
th e  m a jo r i t y  op in ion  and i n s i s t e d  t h a t  no d i s t i n c t i o n  should  
be made be tw een  c o n s t i t u t i o n a l  i s s u e s  i n  d e t e r m i n i n g  t h e  
s t a n d i n g  o f  l i t i g a n t s .  The c r i t e r i a  s u g g e s t e d  by t h e  
m a jo r i t y ,  he m a in ta in e d ,  were u n te n ab le  s in c e  they f a i l e d  t o  
m e a s u r e  t h e  p l a i n t i f f s '  i n t e r e s t  i n  t h e  o u tc o m e  o f  a
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s u i t . 62 R e fe r r in g  t o  t h e  C o u r t ' s  r u l e  t h a t  th e  c h a l le n g e d
expend itu re  be a l e g i s l a t i v e  enac tm ent  under th e  t a x in g  and
spending c l a u s e  and n o t  m ere ly  i n c i d e n t a l  t o  an e s s e n t i a l l y
r e g u l a t o r y  s t a t u t e ,  H a r l a n  p r o t e s t e d  t h a t  t h e  fo rm  o f  t h e
e x p e n d i t u r e  i s  i m m a t e r i a l . 62 The s t i p u l a t i o n  t h a t  t h e
c o n t e s t e d  lav/ e x c e e d  s p e c i f i c  c o n s t i t u t i o n a l  l i m i t a t i o n s
imposed on t h e  t a x i n g  and  s p e n d i n g  pow er  o f  C o n g r e s s  a l s o
seemed i r r e l e v a n t  t o  H ar lan :
I am q u i t e  unable t o  u n d e rs ta n d  how, i f  a  ta x p a y e r  
b e l i e v e s  t h a t  a g i v e n  p u b l i c  e x p e n d i t u r e  i s  
u n c o n s t i t u t i o n a l ,  and i f  he seeks  t o  v i n d i c a t e  t h a t  
b e l i e f  i n  a f e d e r a l  c o u r t ,  h i s  i n t e r e s t  i n  th e  s u i t  
can  be s a i d  n e c e s s a r i l y  t o  v a r y  a c c o r d i n g  t o  t h e  
c o n s t i t u t i o n a l  p r o v i s io n  under v/hich he s t a t e s  h i s  
c la im . . . .
. . . I  h a v e  n o t  f o u n d  . . .  h i s t o r i c a l  
e v i d e n c e  t h a t  p r o p e r l y  p e r m i t s  t h e  C o u r t  t o  
d i s t i n g u i s h ,  a s  i t  h a s  h e r e ,  a m o n g  t h e  
E s tab l ish m en t  C lause ,  t h e  Tenth Amendment, and t h e  
Due P r o c e s s  C l a u s e  o f  t h e  F i f t h  A m endm ent  a s  
l i m i t a t i o n s  upon C o n g r e s s '  t a x i n g  a n d  s p e n d i n g  
powers .6^
The d i s t i n c t i o n  t h e  C o u r t  made, he  c h a r g e d ,  i n d i c a t e d  
"something i m p l i c i t  i n  t h e i r  p u r p o s e s . ”66
The rea so n  f o r  H a r la n 's  d i s a g re e m e n t  v / i th  t h e  m a j o r i t y  
lay  in  h i s  commitment t o  a ph i lo sophy  of j u d i c i a l  r e s t r a i n t .  
" [ U j n r e s t r i c t e d  p u b l i c  a c t i o n s , "  he  warned,  "might w e l l  a l t e r  
t h e  a l l o c a t i o n  o f  a u t h o r i t y  among t h e  t h r e e  b r a n c h e s  o f  t h e  
Federal  Government." Consequent ly ,  he  would a l low  s t a n d in g  
on ly  i n  t h o s e  i n s t a n c e s  w h e r e  " C o n g re s s  h a s  a p p r o p r i a t e l y  
au th o r iz ed  such s u i t s . " 66
Conceding t h a t  a ta x p a y e r  may l e g i t i m a t e l y  c o n t e s t  t h e  
c o n s t i t u t i o n a l i t y  of  a t a x  o b l i g a t i o n ,  H a r l a n  p o i n t e d  o u t  
t h a t  i n  both Frothinqham and F l a s t  t h e  p l a i n t i f f s  c h a l l e n g e d
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t h e .u s e s  f o r  which Congress had a u t h o r i z e d  e x p e n d i tu r e s ,  n o t
t h e  t a x e s  t h e m s e l v e s . 67 I n  F l a s t . a p p e l l a n t s  made "no
a l l e g a t i o n  t h a t  t h e  c o n t e s t e d  e x p e n d i t u r e s  w i l l  i n  any
fash ion  a f f e c t  t h e  amount of th e s e  ta x p a y e r s '  own e x i s t i n g  o r
f o r e s e e a b l e  t a x  o b l i g a t i o n s . " 68 Money c o l l e c t e d  t h r o u g h
re v e n u e s  w en t  i n t o  t h e  g e n e r a l  f u n d s  and e x p e n d i t u r e s w e r e
made f o r  p u b l ic  p u rp o se s .  The government,  H ar lan  e x p la in e d :
h o l d s  i t s  g e n e r a l  f u n d s ,  n o t  a s  s t a k e h o l d e r  or  
t r u s t e e  f o r  t h o s e  who h a v e  p a i d  i t s  i m p o s t s ,  b u t  a s  
s u r r o g a t e  f o r  the  p o p u la t io n  a t  l a r g e .  Any r i g h t s  
o f  a t a x p a y e r  w i t h  r e s p e c t  t o  t h e  p u r p o s e s  f o r  
w hich  t h o s e  f u n d s  a r e  ex p en d ed  a r e  th e n  subsum ed  
i n ,  and e x t i n g u i s h e d  by, t h e  common r i g h t s  o f  a l l  
c i t i z e n s . 68
Consequently fo r  H ar lan ,  t a x p a y e rs  h e l d  no s p e c i a l  r i g h t s  t o  
cha l lenge  th e  ways i n  which government money i s  spen t .
H a r l a n ’s i n a b i l i t y  t o  o ve rcom e t h e  m e n t a l  b a r r i e r s  
imposed by h i s  co m m itm en t  t o  a p h i l o s o p h y  o f  j u d i c i a l  
r e s t r a i n t  made him th e  s o l e  d i s s e n t e r  i n  F l a s t  v. Cohen. His 
co l leag u es  on th e  bench -  though d i s a g re e in g  over the  g e n e ra l  
p r i n c i p l e  of f e d e r a l  t axpayer  s ta n d in g  -  n e v e r t h e l e s s  ag ree d  
on the e s s e n t i a l  p o i n t  t h a t  t h e  r e l i g i o n  c l a u s e s  of th e  F i r s t  
Amendment could  be p r o t e c t e d  o n ly  i f  i n d i v i d u a l s  w ere  g r a n te d  
t h e  r i g h t  t o  c h a l l e n g e  t h o s e  l a w s  t h a t  e i t h e r  v i o l a t e d  t h e  
r i g h t  t o  f r e e  e x e r c i s e  o r  r e s p e c t e d  an  e s t a b l i s h m e n t  o f  
r e l i g i o n .  To h o l d  s u c h  l a w s  u n c o n s t i t u t i o n a l  w o u ld  n o t  
j e o p a r d i z e  t h e  s e p a r a t i o n  o f  p o w ers ,  t h e y  r e a s o n e d ,  f o r  t h e  
Amendment i t s e l f  f o r b a d e  f e d e r a l  l e g i s l a t i o n  t h a t  m i g h t  
th r e a t e n  r e l i g i o u s  freedom. J u d i c i a l  a c t io n  p r e c i p i t a t e d  by 
a taxpayer  s u i t  would n o t ,  t h e r e f o r e ,  i n f r i n g e  on l e g i t i m a t e  
l e g i s l a t i v e  a u t h o r i t y  b u t  w o u ld ,  i n s t e a d ,  p r o h i b i t  t h e
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| u s u r p a t i o n  of  power i n  a r e a s  s p e c i f i c a l l y  p r o t e c t e d  by t h e  
i  B i l l  of R igh ts .
I n  e s t a b l i s h i n g  t h i s  c r i t e r i o n  f o r  f e d e r a l  t a x p a y e r  
s tand ing ,  th e  j u s t i c e s  drew on th e  o p in io n s  of D i s t r i c t  Court 
judge F rankel .  Such r e l i a n c e  on low er  c o u r t  r u l i n g s  i s  n o t  
unique t o  F l a s t  bu t  r a t h e r  d e m o n s t ra te s  a  common p r a c t i c e  of  
th e  j u s t i c e s  t o  w eigh  t h e  o p i n i o n s  o f  s t a t e  and f e d e r a l  
ju d g e s  and  t h e  r e c o r d s  of t h e  l o w e r  c o u r t  p r o c e e d i n g s .  I n  
th e  m a jo r  p a r o c h i a i d  d e c i s i o n  f o l l o w i n g  F l a s t , Lemon 
K urt 2 m an/R ob inson  v. D ic e n s o . t h e  r e c o r d s  and  o p i n i o n s  o f  
the low er  c o u r t s  s i g n i f i c a n t l y  in f lu e n c e d  t h e  o p in io n s  of t h e  
Supreme Court j u s t i c e s . 7 0
\
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L E I 101-7 V .  KURTZI-IAN 
A CASE OP DEPEHDELICY
On 28 June  1971 t h e  Suprem e C o u r t ,  by a v o t e  of  7 -  1 ,  
dec lared  u n c o n s t i t u t i o n a l  programs t h a t  had been  implemented 
in  P e n n s y lv a n ia  and Rhode I s l a n d  f o r  s t a t e  paym ent o f  t h e  
s a l a r i e s  of  n o n p u b l i c  s c h o o l  t e a c h e r s .  T h e i r  d e c i s i o n  i n  
Lemon v. S u r tzm an /P .o b in so n  v. DiCenso was s i g n i f i c a n t  f o r  
s e v e r a l  r e a s o n s . ^  I t  w as ,  f c r  ex a m p le ,  t h e  f i r s t  c a s e
in v o l v i n g  a i d  t o  s e c t a r i a n  s c h o o l s  i n  w h ich  t h e  r e c e n t l y  
appoin ted  Chief  J u s t i c e ,  Warren 2. Burger ,  p a r t i c i p a t e d .  The 
o th e r  new member of t h e  C o u r t ,  j u s t i c e  H a r ry  Blackmun, who 
had re p la c e d  Abe F o r ta s  i n  1970, a l s o  j o i n e d  i n  th e  m a jo r i t y  
opinion.
Of p a r t i c u l a r  i m p o r t a n c e  i n  t h i s  s tu d y  o f  j u d i c i a l  
d e c i s i o n  making v/as t h e  r e l i a n c e  by t h e  Supreme C o u r t  
j u s t i c e s  on th e  o p in io n s  of  t h e  D i s t r i c t  Court  judges ,  s u i t s  
had been b ro u g h t  by t a x p a y e r s  i n  P e n n s y l v a n i a  and  Rhode 
Is lan d  c h a l l e n g in g  t h e  programs on F i r s t  Amendment grounds. 
The P e n n s y lv a n ia  D i s t r i c t  C o u r t ,  i n  a s p l i t  d e c i s i o n ,  h a d  
upheld i n  Lemon v^ Kurtzman t h e  a c t  passed  i n  t h a t  S t a t e ,  bu t  
Judge W il l iam  Henry H a s t i e  had i s s u e d  a s t ro n g  d i s s e n t  based 
on th e  p o t e n t i a l  f o r  government i n t r u s i o n  i n t o  t h e  a f f a i r s  of 
a r e l i g i o u s  i n s t i t u t i o n .  The need f o r  o f f i c i a l  s u r v e i l l a n c e  
to  a s s u r e  t h a t  p u b l i c  f u n d s  w e re  n o t  u sed  f o r  r e l i g i o u s  
p u r p o s e s ,  h e  i n s i s t e d ,  c o n s t i t u t e d  a s e r i o u s  t h r e a t  t o  t h e  
s e p a r a t i o n  of  c h u rc h  and s t a t e .  The C h ie f  J u s t i c e  u se d  
e s s e n t i a l l y  the  same a rgum ent  f i v e  months l a t e r  when he gave
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t h e  m a j  o r  i  t y  opi  n i  on i  n T7alz v. Tax C om m iss ion  o f  t h e  C i t y  o f  
Slew f o r  St, a c a s e  i n v o l v i n g  t a x  e x e m p t i o n s  f o r  ch u rc h -o w n e d  
p r o p e r ty .2 Such e x e m p t i o n s ,  he d e c l a r e d ,  a c t u a l l y  r e d u c e d  
the  p o t e n t i a l  f o r  " e x c e s s i v e  g o v e rn m e n t  e n t a n g l e m e n t "  w i t h  
r e l i g i o n .  T h is  new t e s t  f o r  d e t e r m i n i n g  w h e th e r  a lav; 
v i o l a t e d  t h e  E s t a b l i s h m e n t  C la u s e  became t h e  b a s i s  f o r  t h e  
o p i n i o n  o f  t h e  Rhode I s l a n d  D i s t r i c t  C o u r t  D iC e n so  
Robinson, e v a lu a t in g  t h a t  S t a t e ' s  program t o  pay th e  s a l a r i e s  
of t e a c h e r s  i n  s e c t a r i a n  s c h o o ls .2 I t  was a l s o  t h e  c r i t i c a l  
f a c t o r  i n  B urger 's  m a j o r i t y  o p in io n  i n  Lemon.
The m a jo r i ty  op in ion  of  t h e  Supreme Court  r e l i e d  h e a v i ly  
or. the s p e c i f i c  ev idence in c lu d e d  i n  the  o p in io n  of t h e  Rhode 
Is land  Court.  The P en n sy lv an ia  case  d id  n o t  go t o  t r i a l ,  but  
th e  Rhode I s l a n d  c a se  d i d .  C o n s e q u e n t l y ,  t h e  Rhode I s l a n d  
ju d g es  h e a r d  t e s t i m o n y  from t e a c h e r s  and  a d m i n i s t r a t o r s  o f  
nonpublic schoo ls  and from s t a t e  e d u c a t io n  o f f i c i a l s .  They 
a l s o  exam ined  a number of  d o cu m e n ts  r e g a r d i n g  p a r o c h i a l  
schools  whose t e a c h e r s  had been s u b s i d iz e d  by th e  S t a t e  lav;. 
A lthough  a d d i t i o n a l  i n f o r m a t i o n  was made a v a i l a b l e  t o  t h e  
Supreme C o u r t  j u s t i c e s  i n  b r i e f s  and  o r a l  a r g u m e n t ,  B u r g e r  
used only  t h e  evidence c i t e d  i n  t h e  Rhode I s l a n d  o p in io n  when 
he w ro te  h i s  m a jo r i ty  o p in io n .
In  c o n t r a s t ,  J u s t i c e  Douglas f e l t  im p e l l e d  t o  supplement 
th e  f a c t s  p r e s e n t e d  by B u r g e r  i n  o r d e r  t o  s t r e n g t h e n  h i s  
c o n t e n t i o n  t h a t  t h e  r e l i g i o u s  c h a r a c t e r  o f  t h e  s c h o o l s  
p rec luded  any form of government a s s i s t a n c e .  D i f f e r i n g  from 
t h e  m a j o r i t y  i n  h i s  i n s i s t e n c e  t h a t  r e l i g i o u s  an d  s e c u l a r  
e d u c a t i o n  c o u l d  n o t  be s e p a r a t e d  f rom  one a n o t h e r  i n  a
2 3 7
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s e c t a r i a n  schoo l ,  Douglas was n e v e r t h e l e s s  a g r e e i n g  w i th  t h e  
p o s i t io n  taken  by Judge C o f f in  i n  th e  Rhode I s l a n d  case.
The two co n cu rr in g  o p in io n s  -  th e  o th e r  was w r i t t e n  by 
Brennan -  a long  w i th  the  d i s s e n t i n g  o p in io n  of  J u s t i c e  W hite  
in d ic a t e  t h e  con t inued  d is a g re e m e n t  among t h e  j u s t i c e s  i n  t h e  
handl ing of th e  i s s u e .  They a l s o  p o i n t  t o  a  h a rd e n in g  of t h e  
p o s i t i o n s  t a k e n  i n  t h e  A l l e n  d e c i s i o n .  D o u g la s ,  j o i n e d  by 
B lack ,  a d o p t e d  t h e  t o u g h e s t  s t a n c e  b e c a u s e  he b e l i e v e d  t h a t  
the  p a r o c h i a l  s c h o o l  w as  a n  i n t e g r a l  p a r t  of  t h e  c h u r c h  
i n s t i t u t i o n ,  and he was adam an t ly  opposed t o  any p u b l i c  money 
going t o  su p p o r t  a r e l i g i o u s  a c t i v i t y .  Brennan a c c e p te d  t h i s  
same p r e m i s e ,  t h a t  s e c t a r i a n  s c h o o l s  w e re  e s t a b l i s h e d  i n  
o rd e r  t o  o f f e r  an  e d u c a t i o n  i n  w h ich  r e l i g i o u s  b e l i e f s  and  
v a l u e s  p l a y e d  a m a jo r  r o l e .  3 e c a u s e  of  t h i s ,  B ren n a n  f o u n d  
th a t  th e  p r im ary  purpose and e f f e c t  t e s t s  a f f o r d e d  s u f f i c i e n t  
j u s t i f i c a t i o n  f o r  d e c l a r i n g  th e  Pennsy lvan ia  and Rhode I s l a n d  
programs u n c o n s t i t u t i o n a l .  C o n s i s te n t  w i th  h i s  r e a s o n in g  i n  
A l l e n . W h i te  m a i n t a i n e d  t h a t  t h e  s e c u l a r  a n d  r e l i g i o u s  
a c t i v i t i e s  o f  p a r o c h i a l  s c h o o l s  c o u ld  be d i s t i n g u i s h e d  an d  
im pl ied  t h a t  c e r t a i n  fo rm s  of a i d  could be g iven  d i r e c t l y  t o  
s u c h  s c h o o l s .  T he  a p p l i c a t i o n  o f  t h e  " e x c e s s i v e  
entanglement"  t e s t ,  he cha rged ,  c r e a t e d  a no-win  s i t u a t i o n .
Unique t o  Lemon was t h e  c i v i l  r i g h t s  i s s u e .  P o in t in g  t o  
the  r a c i a l  im ba lance  i n  most  s e c t a r i a n  s c h o o l s ,  p l a i n t i f f s  i n  
t h e  P e n n s y l v a n i a  c a s e  c h a r g e d  t h a t  g o v e rn m e n t  f u n d i n g  o f  
t h e s e  s c h o o l s  c o n s t i t u t e d  o f f i c i a l  s u p p o r t  f o r  de f a c t o  
s e g r e g a t i o n .  T h i s  a l l e g a t i o n  was o f  s p e c i a l  i n t e r e s t  t o  
Judge  H a s t i e ,  a l o n g - t i m e  a d v o c a t e  o f  c i v i l  r i g h t s  f o r
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b la c k s .4 H is  q u e s t i o n s  d u r i n g  o r a l  a rg u m e n t  i n d i c a t e  t h e  
weight he gave t o  t h i s  m a t t e r  even though he found in a d e q u a te  
grounds t o  i n c l u d e  i t  i n  h i s  f i n a l  d e c i s i o n .  I t  s h o u l d  be 
n o te d ,  hov7ever,  t h a t  h i s  d e c i s i o n  d i d  f i n d  th e  P e n n s y l v a n i a  
program u n c o n s t i t u t i o n a l  and e f f e c t i v e l y  c u t  o f f  a i d  t o  
s c h o o l s  w h e r e  de f a c t o  s e g r e g a t i o n  p e r s i s t e d .  J u s t i c e  
M a r s h a l l ' s  own c l o s e  a s s o c i a t i o n  w i t h  t h e  NAACP a p p a r e n t l y  
l e d  him to  d i s q u a l i f y  h im s e l f  from t a k i n g  p a r t  i n  t h e  Lemon
d e c i s i o n .5
The Supreme C o u r t ' s  d e c i s i o n  i n  Lemon v. Kurtzraan  
p rovides  i n s i g h t  i n t o  a n o th e r  a s p e c t  of the  d e c is io n -m ak in g  
p r o c e s s :  t h e  r e l i a n c e  on lo w e r  c o u r t  o p i n i o n s  -  b o t h  i n  
sugges t ing  the  g u i d e l in e s  t h a t  should be used in  d e te rm in in g  
e s ta b l i s h m e n t  and in  su p p ly in g  t h e  f a c t s  and in f o r m a t i o n  t o  
j u s t i f y  a d e c i s io n .  The sequence of d e c i s i o n s  and th e  way i n  
v/hich t h e  j u s t i c e s  u sed  t h e  o p i n i o n s  o f  t h e  D i s t r i c t  C o u r t  
j u d g e s  i n  t h i s  c a s e  a l s o  s u g g e s t  t h e  r e a s o n s  f o r  s u c h  
r e l i a n c e .
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On 28 November 1969 a t h r e e - j u d g e  p a n e l  of t h e  U n i t e d  
S t a t e s  D i s t r i c t  C o u r t ,  E a s t e r n  D i s t r i c t  of  P e n n s y l v a n i a ,  
u p h e l d  by a v o t e  o f  tw o  t o  one a l a w  p a s s e d  by t h e  
P e n n s y lv a n ia  S t a t e  l e g i s l a t u r e  on 10 J u n e  1968 t h a t  
provided p u b l i c  a s s i s t a n c e  f o r  nonpub lic  schoo ls .  P l a i n t i f f s  
i n  Lemon v. K u r tz n a n  c h a r g e d  t h a t  t h e  N o n p u b l ic  E le m e n ta ry  
and Secondary Education  Act was u n c o n s t i t u t i o n a l  because i t  
ten d ed  to w a rd  an  e s t a b l i s h m e n t  of  r e l i g i o n  and b e c a u s e  i t  
encou raged  c e  f a c t o  s e g r e g a t i o n  by a l l o c a t i n g  f u n d s  t o  
r a c i a l ly - im b a la n c e d  sc h o o ls .^  Defendants had moved t h a t  the  
m otion  be d i s m i s s e d  f o r  l a c k  o f  s t a n d i n g  an d  f o r  f a i l u r e  t o  
s t a t e  a c l a im  upon w h ich  r e l i e f  c o u l d  be g r a n t e d . ^  The 
ju d g es  a g r e e d  t h a t  o n ly  A l t o n  J .  Lemon had  s t a n d i n g  t o  sue 
and t h a t  t h e  p l a i n t i f f s  had  f a i l e d  t o  p r o v i d e  s u f f i c i e n t  
e v i d e n c e  t o  s u p p o r t  t h e i r  e q u a l  p r o t e c t i o n  a r g u m e n t .  
However, th e y  d i s a g r e e d  on t h e  i s s u e  o f  e s t a b l i s h m e n t .  
D i s t r i c t  J u d g e s  E. Mac T ro u tm a n  and  A l f r e d  L. Luongo h e l d  
t h a t  t h e  c o n t e s t e d  lav/ h ad  a s e c u l a r  p u r p o s e  and  e f f e c t  and  
thus d id  n o t  v i o l a t e  t h e  t e s t  f o r  e s t a b l i s h m e n t  t h a t  had been 
r e l i e d  on by t h e  C o u r t  s i n c e  A b in q to n  v. Schempp. C h ie f  
C i r c u i t  Ju d g e  W i l l i a m  Henry H a s t i e  c o n c lu d e d  t h a t  b o th  t h e  
p u rp o se  and  t h e  e f f e c t  o f  t h e  law  w e re  t o  a i d  r e l i g i o u s  
i n s t i t u t i o n s  and, f u r th e rm o re ,  t h a t  t h e  c h a r a c t e r  of th e  law 
was such  a s  t o  e n c o u r a g e  p o l i t i c a l  a c t i v i t y  by th e  c h u r c h e s  
of the  s o r t  t h e  F i r s t  Amendment was d es ig n ed  t o  p r o h i b i t .
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The lav/ p r o v i d e d  f o r  t h e  " p u r c h a s i n g "  by t h e  s t a t e  of  
I s e c u l a r  e d u c a t i o n a l  s e r v i c e s  i n  n o n p u b l i c  s c h o o l s ,  
s p e c i f i c a l l y ,  t h e  paym ent  o f  t e a c h e r s '  s a l a r i e s  and  t h e  
p u rch ase  of  t e x t b o o k s  and  i n s t r u c t i o n a l  m a t e r i a l s .  The 
c r i t e r i a  f o r  th e  purchase s p e c i f i e d  v/hich s u b j e c t s  cou ld  be 
i n c lu d e d  a n d  o u t l i n e d  t h e  k i n d s  o f  m a t e r i a l s  t h a t  c o u ld  be 
used i n  t h e  c o u r s e s  a s  v / e l l  a s  s p e c i f y i n g  a c c e p t a b l e  l e v e l s  
of p e r fo rm a n c e  by t h e  s t u d e n t s  and  q u a l i f i c a t i o n s  f o r  t h e  
teachers .  A l l  of th e s e  r e q u i r e m e n ts  e n t a i l e d  s u p e r v i s io n  or  
judgment by th e  S t a t e ' s  S u p e r in te n d e n t  of P u b l ic  I n s t r u c t i o n ,  
who was c h a rg e d  w i t h  a d m i n i s t e r i n g  t h e  lav/. In  o r d e r  t o  
a s s u r e  t h a t  p u b l i c  f u n d s  w o u ld  o n ly  be u sed  f o r  s e c u l a r  
p u rp o se s ,  t h e  s c h o o l s  w e re  i n s t r u c t e d  t o  m a i n t a i n  s e p a r a t e  
a c c o u n t s  f o r  r e l i g i o u s  and  s e c u l a r  a c t i v i t i e s ,  and  t h e s e  
r e c o r d s  w ou ld  be s u b j e c t  t o  r e v i e w  by t h e  A u d i to r  G e n e r a l .  
Money to  pu rchase  th e se  s e c u la r  s e r v i c e s  would come from th e  
proceeds of  horse  and h a rn e s s  r a c i n g  i n  t h e  S t a t e .  8
The s t a t e d  p u r p o s e  of  t h e  A c t  was t o  p ro m o te  th e  g e n e r a l  
w e l f a r e  by im p r o v in g  t h e  q u a l i t y  of  e d u c a t i o n  a v a i l a b l e  t o  
a l l  s t u d e n t s  w i t h i n  t h e  S t a t e .  L e g i s l a t o r s  p e r c e i v e d  a 
" c r i s i s "  i n  A m e r i c a n  e d u c a t i o n  r e s u l t i n g  f rom  r a p i d l y  
i n c r e a s i n g  c o s t s  b r o u g h t  a b o u t  by t h e  g ro w in g  s t u d e n t  
p o p u l a t i o n ,  demands f o r  e x c e l l e n c e  i n  e d u c a t i o n ,  and  t h e  
g e n e ra l  e f f e c t s  of i n f l a t i o n .  They a l s o  a c k n o w le d g e d  t h a t  
tw en ty  p e r c e n t  of  t h e  s c h o o l  c h i l d r e n  i n  P e n n s y l v a n i a  
a t t e n d e d  n o n p u b l i c  s c h o o l s  an d  a g r e e d  t h a t  t h e  " f reedom  t o  
choose n o n p u b l i c  e d u c a t i o n  . . .  i s  a f u n d a m e n t a l  p a r e n t a l  
l i b e r t y  and a b a s i c  r ig h t . " 9  In  c o n ju n c t io n  w i th  the  s t a t e ' s
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! r e s p o n s i b i l i t y  to  p rov ide  f o r  e d u c a t io n ,  lawmakers a s s e r t e d  
! th a t  th e  government had the  " r i g h t  and f reedom . . .  t o  e n t e r  
i n t o  c o n t r a c t s  f o r  t h e  p u r c h a s e  of  n e e d e d  s e r v i c e s  w i t h  
p e r s o n s  o r  i n s t i t u t i o n s  w h e t h e r  p u b l i c  o r  n o n p u b l i c ,  
s e c t a r i a n  or n o n s e c ta r i a n , "  e s p e c i a l l y  because  of t h e  t h r e a t  
to  p u b l i c  e d u c a t i o n  s h o u l d  l a r g e  n u m b e rs  o f  p a r e n t s  rem ove  
t h e i r  c h i l d r e n  from P e n n s y lv a n ia ' s  n o n p u b l ic  schoo ls .10
P a s s a g e  o f  t h i s  l a w  h a d  b e e n  s t r o n g l y  o p p o s e d  by 
P r o t e s t a n t  and Je w ish  g roups ,  p u b l i c  schoo l  advocacy groups,  
f a r m e r s '  a s s o c i a t i o n s ,  and  some Hegro  o r g a n i s a t i o n s .  A few  
weeks a f t e r  Governor Raymond P. S hafe r  s ig n e d  t h e  b i l l ,  t h e  
G rea te r  P h i l a d e lp h ia  Branch of  th e  American C i v i l  L i b e r t i e s  
Onion beg an  t o  p u t  t o g e t h e r  a c o a l i t i o n  t o  c h a l l e n g e  t h e  
c o n s t i t u t i o n a l i t y  of th e  A c t . T h i s  c o a l i t i o n  e v e n t u a l l y  
i n c l u d e d  t h r e e  i n d i v i d u a l  p l a i n t i f f s ,  i n c l u d i n g  A l t o n  J .  
Lemon, and  t h e  f o l l o w i n g  o r g a n i z a t i o n s :  P e n n s y l v a n i a  s t a t e  
E d u c a t io n  A s s o c i a t i o n ,  P e n n s y l v a n i a  C o n fe r e n c e  N a t i o n a l  
A s s o c i a t i o n  f o r  t h e  A d v a n c e m e n t  o f  C o l o r e d  P e o p l e ,  
P e n n s y l v a n i a  C o u n c i l  o f  C h u r c h e s ,  P e n n s y l v a n i a  J e w i s h  
C om m unity  R e l a t i o n s  C o n f e r e n c e ,  A m e r i c a n s  U n i t e d  f o r  
S ep a ra t io n  o f  Church and S t a t e ,  and American C i v i l  L i b e r t i e s  
Union f o r  P en n sy lv a n ia ,  Inc.
The p r i n c i p a l  d e f e n d a n t s  w e r e  D a v i d  H. K u r t z m a n ,  
S u p e r i n t e n d e n t  of P u b l i c  I n s t r u c t i o n ,  an d  G ra c e  S lo a n ,  t h e  
S t a t e  T r e a s u r e r .  They w e r e  j o i n e d  by s e v e r a l  s e c t a r i a n  
s c h o o l s  r e p r e s e n t i n g  s e v e r a l  d e n o m i n a t i o n s :  S t .  A n th o n y ' s  
Roman C a t h o l i c  Church  S c h o o l ,  A r c h b i s h o p  Woods G i r l s  H igh  
S ch o o l ,  U k r a i n i a n  C a t h o l i c  S c h o o l ,  G erm antown L u t h e r a n
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Academy, Akiba Hebrew Academy, P h i l a d e l p h i a  Ilontgomery  
Christian Academy, and Beth Jacobs Schools  of Philadelphia .  
All of  th e s e  s c h o o l s  had c o n t r a c t e d  w i t h  t h e  S t a t e  f o r  th e  
purchase of secular educat iona l  s e r v i c e s . ^
The m a jo r i ty  o p in io n  f o r  th e  D i s t r i c t  Court f i r s t  
addressed  t h e  i s s u e  o f  s ta n d in g .  B a s in g  t h e i r  d e c i s i o n  on 
the g u i d e l i n e s  s u g g e s t e d  i n  F l a s t  v. Cohen, th e  ju d g es  
concluded that  none of the o rg a n isa t io n a l  p l a i n t i f f s  should  
be granted  s ta n d in g  s i n c e  th e y  had no p e r s o n a l  s ta k e  in  t h e  
outcome nor would they be harmed by the  implementation of the  
Act. This r u l in g  a p p l i e d  t o  t h e i r  s t a t u s  i n  term s o f  both  
the church-state  and the equal p r o te c t io n  i s s u e s  involved.-^  
Insofar as the  in d iv id u a l  p l a i n t i f f s  were concerned, the  
Court h e ld  t h a t  a l l  t h r e e  had j u s t  ca u se  to  c h a l l e n g e  th e  lav/  
on church-state  grounds. Lemon had pa id  an admission f e e  to  
a P en nsy lvan ia  race  t r a c k ;  c o n s e q u e n t l y ,  h i s  money had been  
used f o r  th e  purchase of  s e r v i c e s  from s e c t a r i a n  s c h o o l s .  
The ju d g es  found, t h e r e f o r e ,  t h a t  Lemon met both of th e  
requ irem ents  fo r  s ta n d in g  d i c t a t e d  by th e  F l a s t  d e c i s i o n :  
(1) there was a l o g i c a l  l i n k  between h i s  s t a tu s  a s  purchaser 
of an admission t i c k e t  and th e  l e g i s l a t i v e  enactment; and <2) 
he was a b le  t o  show a c l e a r  c o n n e c t io n  between  t h a t  s t a t u s  
and "the p r e c i s e  n a tu r e  of  t h e  c o n s t i t u t i o n a l  in f r in g e m e n t  
a l l e g e d . A lth o u g h  n e i t h e r  o f  t h e  o t h e r  i n d i v i d u a l  
p l a i n t i f f s  had purchased t i c k e t s ,  Judges Troutman and Luongo 
a cc e p te d  t h e i r  e x p l a n a t i o n  —  "that  t o  do so  would  r e q u ir e  
them t o  pay tax  f o r  th e  su p p ort  o f  r e l i g i o n  in  v i o l a t i o n  of
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i t h e i r  r i g h t s  of  consc ience"  — and g r a n te d  th e n  s ta n d in g  on
: the b a s i s  of the  Free E x e rc is e  Clause .15
The C o u r t  c o u ld  f i n d  no r e a s o n  t o  aw a rd  s t a n d i n g  on
equal p r o t e c t i o n  g ro u n d s  b e c a u s e  t h e  E d u c a t i o n  A c t  was n o t
i n t e n t i o n a l l y  d i s c r i m i n a t o r y  and  b e c a u s e  none  o f  t h e
p l a i n t i f f s  nor t h e i r  c h i l d r e n  c la im ed  t o  have been v i c t i m s  of
d is c r im in a t io n .  "The Educat ion  Act on i t s  f a c e  does n o t  use
r e l i g i o n  or r a c e  a s  a s t a n d a rd  or  g u id e l in e  t o  d e te rm in e  who
may e n t e r  i n t o  a c o n t r a c t  w i t h  t h e  Commonwealth ,"  T rou tm an
wrote. "As such the  Act i t s e l f  does no t  p u r p o r t  t o  make any
c l a s s i f i c a t i o n s  t o  deny e q u a l  t r e a t m e n t  t o  members  o f  any
p a r t i c u l a r  race  or r e l i g i o n . " 15 D esp i te  th e  f a c t  t h a t  Lemon
was h im s e l f  a Negro, he p r e s e n te d  no ev idence  showing e i t h e r
in te n t io n a l  o r  .de f a c to  s e g re g a t io n  i n  th e  nonpub lic  sc h o o ls
t h a t  had c o n t r a c t e d  w i t h  t h e  s t a t e  g o v e rn m en t .  T h e re  was,
t h e  C o u r t  o b s e r v e d ,  "no a l l e g a t i o n  t h a t  L e m o n 's  c h i l d
a t t e m p te d  t o  e n r o l l  a t  any of t h e s e  s c h o o l s  and  was d e n i e d
1 7admission because of r a ce  or r e l i g i o n . " ^
J u d g e  H a s t i e  r e j e c t e d  t h e  d e t e r m i n a t i o n  by h i s  
c o l l e a g u e s  t h a t  t h e  i n d i v i d u a l  p l a i n t i f f s  o t h e r  t h a n  Lemon 
shou ld  be g iv e n  s t a n d i n g  u n d e r  t h e  F r e e  E x e r c i s e  C lau se .  
T h e i r  c o m p l a i n t ,  h e  p o i n t e d  o u t ,  " c o n t a i n s  no f a c t u a l  
a l l e g a t i o n  t h a t  t h e s e  p l a i n t i f f s  d e s i r e  t o  go t o  t h e  r a c e s  
and have been d e t e r r e d  by r ea s o n  of th e  known a p p l i c a t i o n  of 
the r ac in g  revenues" t o  t h e  purchase of s e c u la r  s e r v i c e s  from 
se c ta r ia n  sch o o ls .  Nor, he added, had any p l a i n t i f f  a l l e g e d  
t h e  i n f r i n g e m e n t  o f  f r e e  e x e r c i s e  r e s u l t i n g  f ro m  t h e  
Education Act.*8 By h i s  way of r e a s o n in g ,  "the p l a i n t i f f s
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i shou ld  h av e  e s t a b l i s h e d  m o n e ta ry  i n t e r e s t  i n  t h e  r e l i e f  
sough t .19
Lemon's s tan d in g  under t h e  E s ta b l i sh m en t  C lause ,  H a s t ie  
b e l i e v e d ,  had been c o r r e c t l y  g r a n t e d .  "A l though  Lemon was 
not compelled t o  a t t e n d  a h a r n e s s  r a c e , "  he reasoned ,  "he has 
been c o n s t r a in e d  by th e  s t a t e  government t o  pay a t a x  on h i s  
a t tendance ,  a tax  t h a t  i s  s p e c i f i c a l l y  earmarked by s t a t u t e  
f o r  p u r p o s e s  t h a t  a l l e g e d l y  s u p p o r t  a n  e s t a b l i s h m e n t  of 
r e l i g i o n .  "20
K a s t i e  a l s o  a g r e e d  t h a t  none of  t h e  p l a i n t i f f s  had  
r e a s o n  t o  c h a l l e n g e  t h e  E d u c a t i o n  A c t  a s  a v i o l a t i o n  of  t h e  
Equal P r o t e c t i o n  C la u s e .  F o l l o w i n g  f ro m  a n a t u r a l  c o n c e rn  
th a t  s e c t a r i a n  sch o o ls  were sometimes chosen because p a r e n t s  
d id  n o t  w an t  t h e i r  c h i l d r e n  t o  a t t e n d  r a c i a l l y  i n t e g r a t e d  
p u b l i c  s c h o o l s .  H a s t i e  h ad  p u r s u e d  t h e  c h a rg e  o f  r a c i a l  
d i s c r i m i n a t i o n  i n  h i s  q u e s t io n in g  a t  t h e  October  13 h e a r in g .^ !  
He had, f o r  example, asked  s t a t e  A t to rney  Genera l  W i l l iam  C. 
Sennet t :
I s  t h e r e  a n y t h i n g  i n  t h e  r e g u l a t i o n s  o r  t h e  
p u b l i s h e d  p o l i c y  and  i n t e n t i o n  of  t h e  S t a t e  i n  
a d m i n i s t e r i n g  t h i s  A c t  t h a t  p r e c l u d e s  t h e  
d i s t r i b u t i o n  of t h i s  p u b l i c  money t o  s c h o o ls  which 
d i s c r i m i n a t e  b e c a u s e  o f  r e l i g i o n  o r  r a c e  i n  t h e  
adm iss ion  of s tu d e n t s ? 22
A l t h o u g h  h e  w as  a s s u r e d  t h a t  a S t a t e  E x e c u t i v e  O r d e r
" d i r e c t l y  f o r b i d s  any d i s c r i m i n a t i o n  by any d e p a r t m e n t  o f
s t a t e  g o v e r n m e n t  f r o m  d o i n g  b u s i n e s s  w i t h  a n y o n e  who
d i s c r i m i n a t e s  on any o f  t h e  b a s e s ,  r a c e ,  r e l i g i o n ,  o r  s e x , "
H as t ie  con t in u ed  w i th  t h i s  l i n e  of q u e s t i o n i n g . 2 3  j j e  asked
W i l l i a m  B. B a l l ,  c o u n s e l  f o r  A r c h b i s h o p  Wood High S c h o o l ,
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whether the Act v/ould be u n c o n s t i tu t io n a l  i f  p l a i n t i f f s  could  
prove that  the p o l i c i e s  or p r a c t i c e s  of p r iv a te  i n s t i t u t i o n s  
discriminated on the  b a s i s  o f  race or r e l i g i o n ,  and he l a t e r  
directed  a s im i la r  q u e s t io n  t o  Henry T. Reath, lawyer for  the  
Pennsylvania A sso c ia t io n  o f  Independent Schoo ls .24 The f a c t  
th a t  th e  Educat ion  Act d id  n o t  on i t s  f a c e  d i s c r i m i n a t e  on  
the b a s is  of  race was s u f f i c i e n t  reason to  deny standing t o  
the p l a i n t i f f s  i n  t h i s  c a s e . 25 H a s t i e  was n o t ,  h ow ever ,  
c o n v in c e d  t h a t  s e c t a r i a n  s c h o o l s  w e r e  f r e e  o f  r a c i a l  
d i s c r i m i n a t i o n  or,  a t  l e a s t ,  r a c i a l  b ia s .  H is  Lemon v. 
Kurtsman f i l e s  contain,  among other th in g s ,  a lengthy  a r t i c l e  
published in  the C iv i l  R ich ts  D icest  deal ing  w ith  the  r a c ia l  
im b a la n c e  o f  p a r o c h i a l  s c h o o l s ,  i n c l u d i n g  t h o s e  i n  
Philadelphi a . “®
In denying  s t a n d in g  on equal  p r o t e c t i o n  grounds,  t h e  
judges determined tha t  t h i s  case  v/ould be considered  s o l e l y  
w ith in  t h e  framework o f  t h e  r e l i g i o u s  c l a u s e s  o f  t h e  F i r s t  
Amendment. Because the  m ajor i ty  had granted standing on the  
grounds o f  both e s t a b l i s h m e n t  and f r e e  e x e r c i s e ,  t h e i r  
opinion encompassed both c la u s e s  of the  Amendment. H a st ie ' s  
opinion d e a l t  only w ith  th e  q u e s t io n  of  es tab lishm ent.
Judge Troutman, w r i t i n g  f o r  t h e  m a j o r i t y ,  d e f in e d  t h e  
q u e s t i o n  f o r  c o n s i d e r a t i o n  i n  term s  o f  th e  t e s t  proposed  i n  
the Schempp d ec i s io n :  "whether the purpose or primary e f f e c t  
of th e  P e n n s y lv a n ia  E d u c a t io n  Act on i t s  f a c e  or i n  t h e  
n e ce s sa r y  e f f e c t  o f  i t s  a d m i n i s t r a t i o n  i s  t o  advance or 
i n h i b i t  r e l i g i o n . " 2 ? R e f e r r i n g  t o  t h e  l e g i s l a t u r e ' s  
statement of purpose -  t o  promote the general w e l fa r e  and t o
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p r o m o t e  t h e  s e c u l a r  e d u c a t i o n  o f  c h i l d r e n  -  a n d  t h e i r
s p e c i f i c  f i n d i n g s  w i t h  r e g a r d  t o  t h e  c o s t s  of  e d u c a t i o n ,  h e
co n c lu d ed  t h a t  t h e  i n t e n t  o f  t h e  lav/ was i n d e e d  t o  a s s u r e  a
high q u a l i t y  o f  e d u c a t io n  f o r  a l l  c h i l d r e n  i n  t h e  S t a t e .  The
m a j o r i t y  r e f u s e d ,  a s  d i d  Ju d g e  H a s t i e ,  t o  e x a m in e  t h e
l e g i s l a t i v e  h i s t o r y  o f  t h e  A ct  s i n c e  t h e  p r e s s u r e s  p l a c e d
upon l e g i s l a t o r s  do n o t  n e c e s s a r i l y  r e f l e c t  t h e  m o t iv a t i o n s
of th e  lav/makers i n  app rov ing  a s t a t u t e . 28
T u rn in g  t o  t h e  e f f e c t s  o f  t h e  A c t ,  t h e  m a j o r i t y  a g a i n
found no v i o l a t i o n  of t h e  E s ta b l i s h m e n t  Clause.
[Uje  b e l i e v e  t h a t  t h e  s t a t e  may a i d  t h e  s e c u l a r  
f u n c t i o n  r a t h e r  t h a n  th e  s e c t a r i a n  f u n c t i o n  of 
p r i v a t e  e d u c a t i o n a l  i n s t i t u t i o n s  i n  t h e  p u b l i c  
i n t e r e s t  of e d u c a t i o n  w i t h i n  p r o p e r  c o n f i n e s  and  
w i th o u t  p a r t i c i p a t i n g  i n  a f o rb id d e n  invo lvem ent  i n  
r e l i g i o n  p r o s c r i b e d  by t h e  F i r s t  Amendment. The 
E d u c a t i o n  A c t  on  i t s  f a c e  a u t h o r i z e s  t h e  
C o m m onw ea l th  t o  c o n t r a c t  o n l y  f o r  s e r v i c e s  
c o n n e c te d  w i t h  t h e  s t r i c t l y  s e c u l a r  f u n c t i o n  o f  
e d u c a t i n g  P e n n s y l v a n i a ' s  s c h o o l  c h i l d r e n .  . . .
Thus l i m i t e d  and r e s t r i c t e d  we cannot  ho ld  t h a t  th e  
s t a t u t e  a d v a n c e s  r e l i g i o n  e i t h e r  i n  p u r p o s e  or  
primary e f f e c t .  [Emphasis T ro u tm a n 's ]29
On th e  c o n t r a r y ,  " th e  s t a t u t e  h e r e  m a i n t a i n s  a p o s i t i o n  o f
c o m p le te  r e l i g i o u s  n e u t r a l i t y , "  and  t h i s  n e u t r a l i t y ,  t h e y
d ec la red ,  i s  th e  "mandate of the  F i r s t  Amendment." [Emphasis
Troutman's]
W h i le  i t  may be a r g u e d  t h a t  t h e  c o n s e q u e n t i a l  
r e s u l t  of t h e  i n s t a n t  s t a t u t e  may be t o  i n d i r e c t l y  
b e n e f i t  n o n p u b l i c  s e c t a r i a n  s c h o o l s ,  t h e  p u r p o s e  
and p r im ary  e f f e c t  of th e  E duca t ion  Act i s  s e c u l a r  
i n  n a t u r e  and  s u c h  an  i n c i d e n t a l  b e n e f i t  i s  n o t  
s u f f i c i e n t  t o  i n f r i n g e  upon the  n o n - e s ta b l i s h m e n t  
p r i n c i p l e  of t h e  F i r s t  Amendment.31
Having dec ided  t h a t  t h e  E duca t ion  Act d id  no t  use government
m onies  t o  ad v a n ce  r e l i g i o n ,  t h e  C o u r t  d i s m i s s e d  t h e  f r e e
e x e rc i s e  c la im  t h a t  p u rch ase  of a t i c k e t  t o  h o rse  o r  h a rn e s s
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r a c i n g  w o u l d  c o m p e l  a n  i n d i v i d u a l  t o  c o n t r i b u t e  t o  r e l i g i o n
in  v i o l a t i o n  of h i s  r i g h t s  of c o n s c ie n ce .22
The C o u r t  r e j e c t e d  a l s o  t h e  a rg u m e n t  t h a t  g overnm en t
money i n  s u p p o r t  of s e c u l a r  e d u c a t i o n  m u s t  be p a i d  t o  t h e
c h i l d .  E a r l i e r  d e c i s i o n s  u p h o l d i n g  t h e  c h i l d - b e n e f i t
app roach  on t h e  g ro u n d s  of  g e n e r a l  w e l f a r e  l e g i s l a t i o n  had
l e d  many t o  c o n c l u d e  t h a t  i n d i r e c t  f o r m s  o f  a i d  w e r e
ac cep tab le ,  whereas d i r e c t  g r a n t s  t o  s e c t a r i a n  s c h o o ls  were
not. "Such an approach,"  Troutman p o in te d  o u t ,  "would p la c e
form over  s u b s t a n c e  i n  t h a t  a  c o n s t i t u t i o n a l  r e s u l t  w ould
depend upon minute d i s t i n c t i o n s  and t e c h n i c a l i t i e s . " 3 3
I r o n i c a l l y ,  Judge K a s t i e ' s  d i s s e n t  p laced  g r e a t  emphasis
upon t h e  need t o  d i s c e r n  t h e  s u b s t a n c e  of  a lav; and n o t  t o  be
m is le d  by t h e  fo rm .  His d i s a g r e e m e n t  w i t h  t h e  m a j o r i t y
r e s t e d  on t h e i r  u n q u e s t i o n e d  a c c e p t a n c e  of  t h e  s t a t u t e  a s
w r i t t e n  and consequent f a i l u r e  t o  examine i t s  r e a l  c h a r a c t e r .
The t e r m i n o l o g y  of " c o n t r a c t i n g  f o r  s e c u l a r  e d u c a t i o n a l
s e r v i c e s " - used  by t h e  l e g i s l a t u r e ,  H a s t i e  s t a t e d ,  was an
" a r t i f i c i a l  c h a r a c t e r i z a t i o n  o f  t h i s  procedure ."
A c t u a l l y ,  t h i s  p h r a s e  i s  n o t  d e s c r i p t i v e  of t h e  
s t a t u t o r y  scheme. A nonpub l ic  schoo l  t h a t  d e s i r e s  
f i n a n c i a l  a i d  under  t h e  Act  need  do no more t h a n  
s u b m i t ,  on a fo rm  p r e s c r i b e d  by t h e  s t a t e ,  an 
a p p l i c a t i o n  d e s i g n a t i n g  t h e  p o r t i o n s  o f  i t s  
c u r r i c u l u m  f o r  w hich  i t  w a n t s  a s s i s t a n c e .  The 
S t a t e  S u p e r in ten d en t  of E duca t ion  th e n  a g re e s  t h a t  
t h e  s t a t e  w i l l  do w h a t  t h e  s t a t u t e  r e q u i r e s ,  
nam ely ,  pay t h e  s c h o o l  su c h  sums a s  A ct  No. 109 
e n t i t l e s  i t  t o  r e c e i v e .  T h i s  i s  t h e  s o - c a l l e d  
" c o n t r a c t " .  The s c h o o l  need  n o t  u n d e r t a k e  t o  
e n l a r g e  i t s  c u r r i c u l u m  o r  t o  i n c r e a s e  i t s  
en ro l lm en t .  Indeed, i t  can d e c re a s e  i t s  en ro l lm e n t  
and  d i m i n i s h  i t s  c u r r i c u l u m  and s t i l l  q u a l i f y  f o r  
s t a t e  subsidy .  I t  m ere ly  goes th rough  a p r e s c r ib e d  
p rocedure  i n  a sk in g  f o r  a i d  and l a t e r  proving  t h a t  
i t  h a s  made e x p e n d i t u r e s  t h a t  a r e  r e i m b u r s a b l e
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under the Act, w ithout ever o b l ig a t in g  i t s e l f  to  do 
a n y th in g  f o r  or i n  th e  i n t e r e s t  of the  s t a t e .  The 
s t a t e  buys no s e r v i c e s  and t h e  s c h o o l  s e l l s  
none.3 *
The tru e  c h a r a c te r  of  t h e  la w ,  H a s t i e  s u g g e s t e d ,  cou ld  
be determ ined by f i r s t  exam in ing  the  purpose  and nature  o f  
the p a r t i c i p a t i n g  s c h o o l s .  Reasoning from th e  p rem ise  t h a t  
sectarian schoo ls  were e s t a b l i s h e d  p r im a r i l y  f o r  r e l i g i o u s  
purposes, Hastie concluded th a t  "the cr u c ia l  consideration"  
in t h i s  case was "that the t o t a l  teaching program i s  o f fered  
in  a s e p a r a te  r e l i g i o u s  environm ent  and f o r  th e  b e t t e r  
achievem ent of a p p r o p r ia te  r e l i g i o u s  o b j e c t i v e s . " 35 As a 
r e s u l t ,  whenever th e  s t a t e  s u b s i d i z e s  any p a r t  of  th e  
curricu lum , " i t  d i r e c t l y  f i n a n c e s  and su p p o r t s  a r e l i g i o u s  
en terp r ise ." 35 VJhile th e  C o n s t i t u t i o n  does  not  f o r b i d  t h e  
s t a t e  from p r o v id in g  a l l  form s of a s s i s t a n c e  t o  r e l i g i o u s  
i n s t i t u t i o n s ,  i t  does p r e c lu d e  d i r e c t  p u b l i c  f i n a n c i n g  o f  a 
re l ig io u s  a c t i v i t y . 3*? The Education Act could, there fore ,  be 
d i s t i n g u i s h e d  from th e  i n d i r e c t  form s o f  a id  t h a t  r e c e i v e d  
Supreme Court approval in  Everson and Allen .
Of g r e a te r  im portance  than  t h e  d i s t i n c t i o n  between  
in d ire c t  and d ir e c t  a s s i s t a n c e ,  Hastie  i n s i s t e d ,  was the f a c t  
th a t  the  P e n n s y lv a n ia  law " i n v i t e s  r e l i g i o u s  groups or  
o r g a n iz a t io n s  t o  a c t  p o l i t i c a l l y  and i n v o l v e s  th e  s t a t e  
in tr u s iv e ly  in the a f f a i r s  o f  r e l i g i o u s  i n s t i t u t i o n s . " 33 In 
making t h i s  charge, H ast ie  r e i t e r a t e d  the concerns expressed  
by Iiadison i n  h i s  "Memorial and Remonstrance," and, in  th e  
p r o c e s s ,  s u g g e s t e d  an a d d i t i o n a l  t e s t  t o  be u sed  i n  
e s ta b l i s h m e n t  c a s e s . 3 9  Although he d id  not  use t h e  phrase
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' " e x c e s s i v e  e n t a n g l e m e n t "  ( t h i s  w as  c o i n e d  by C h ie f  J u s t i c e
i
I Burger  s i : ;  m o n th s  l a t e r  i n  !7 a lz ) . H a s t i e  was n e v e r t h e l e s s  
r e f e r r i n g  t o  p r e c i s e l y  t h e  sa iae k i n d s  o f  i n v o l v e m e n t  t h a t  
Burger would c i t e  a s  v i o l a t i o n s  of th e  E s ta b l i s h m e n t  C lause  
on th e  grounds o f  e x c e s s iv e  en tan g le m en t .  The D i s t r i c t  Court  
j u d g e s  i n  D iCenso  v. R o b in s o n  a s  w e l l  a s  t h e  Suprem e C o u r t  
j u s t i c e s  i n  Lemon v. Kurtzman/Robinson v. DiCenso would base 
t h e i r  d e c i s i o n s  on th e  p o t e n t i a l  f o r  e x c e s s iv e  en tan g le m en t  
r a t h e r  t h a n  on t h e  d i s t i n c t i o n  b e t w e e n  d i r e c t  an d  i n d i r e c t  
forms of a id .
H a s t i e  v i e w e d  t h e  p a s s a g e  of  t h e  E d u c a t i o n  A c t  a s  a n
i n v i t a t i o n  t o  r e l i g i o u s  o r g a n i z a t i o n s  t o  p e t i t i o n  f o r  s t a t e
s u b s i d i e s  t o  s u p p o r t  t h e i r  o t h e r  " s e c u l a r "  a c t i v i t i e s .
Should the  c o n s t i t u t i o n a l  p r o h i b i t i o n  be removed so t h a t  a l l
" s e c u l a r "  p a r t s  o f  s e c t a r i a n  e d u c a t i o n  c o u ld  be f u n d e d  by
p u b l ic  monies ,  p o l i t i c a l  c o n t ro v e r s y  would p robab ly  r e s u l t .
L e a d e r s  an d  d e v o u t  m em bers  o f  v a r i o u s  o r g a n i z e d  
r e l i g i o u s  g ro u p s  w i l l  s e e  i t  a s  t h e i r  d u ty  t o  t h e i r  
c h u rc h  o r  s e c t  t o  s e e k  s u c h  a i d  a n d  t o  i n s i s t  t h a t  
s t a t e  and  l o c a l  governments  c o n t r i b u t e  l i b e r a l l y  
t o  t h e i r  s e c t a r i a n  e n t e r p r i s e s .  L e g i s l a t o r s ,  
government e x e c u t i v e s  and  c a n d i d a t e s  f o r  e l e c t i v e  
o f f i c e  i n  whose ju d g m e n t  o t h e r  c l a i m s  upon t h e  
p u b l i c  p u r s e  m e r i t  h ig h e r  p r i o r i t y  can a n t i c i p a t e  
p o l i t i c a l  o p p o s i t i o n  a s  enemies o f  t h e  f a i t h . *0
Undermining o f  the p r i n c i p l e  o f  s e p a r a t i o n  o f  church and
s t a t e ,  he e x p l a i n e d ,  w ou ld  d e p r i v e  c a n d i d a t e s  o f  t h e  n e e d e d
a u t h o r i t y  t o  a v o i d  t a k i n g  a p o s i t i o n  on r e l i g i o u s  i s s u e s ,
and, a s  a r e s u l t ,  t h e r e  w o u ld  be "no e s c a p e  f ro m  t h e  e v i l s
t h a t  a t t e n d  a w i d e s p r e a d  a n d  p e r v a s i v e  i n t e r m i n g l i n g  o f
p o l i t i c s  and r e l i g i o n .  "41
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But t h e  en ta n g lem en t  o f  church and s t a t e  would n o t  be 
l i m i t e d  j u s t  t o  p o l i t i c a l  a c t i v i t y  by r e l i g i o u s  
o r g a n i s a t i o n s .  Under t h e  P e n n s y l v a n i a  E d u c a t i o n  A c t , . 
government assumed r e s p o n s i b i l i t y  to  assure  that  p u b l ic  funds  
would not  be used f o r  r e l i g i o u s  p u r p o s e s ,  and t h i s  i m p l i e d  
s t a t e  i n t r u s i o n  i n t o  t h e  a f f a i r s  o f  o r g a n iz e d  r e l i g i o n .  
State f inan c ing  of  education  would, for  example, carry with  
i t  the  re q u ir em en t  t h a t  s c h o o l s  adopt n o n - d i s c r i m i n a t o r y  
admissions standards; they could no longer  s e l e c t  s tudents  on 
the b a s i s  of r e l i g i o u s  a f f i l i a t i o n .  In a d d i t i o n ,  the  s t a t e  
v/ould have th e  r i g h t  and duty  to  m o n ito r  cu rr icu lu m  and 
in s tru ct ion  "to assure  that  teach ing  i n  these  s ta te -supported  
a r e a s  i s  n o t  so  o r i e n t e d  a s  t o  i n c u l c a t e  s e c t a r i a n  or  
r e l ig io u s  t e n e t s  or Doctrines."
Church-related sch o o ls  would be asked t o  d i s c l o s e  
the e x te n t  t o  which s e c ta r ia n  p recepts  are involved  
in  t h e  t e a c h in g  o f  s e c u l a r  s u b j e c t s ;  whether  
t e a c h e r s  o f  such s u b j e c t s  are c l e r i c s ,  and what  
r e l i g i o u s  m a t e r i a l s  and  s y m b o l s  a r e  u sed  or  
d i s p l a y e d  i n  t h e  s c h o o l s  i n  c o n n e c t i o n  v / i t h  
a c t i v i t i e s  other than r e l i g i o u s  ceremonies .43
Such " p e r v a s i v e  m o n i t o r i n g  and i n v e s t i g a t i o n , "  H a s t i e
observed, v/ould be h ig h ly  "offensive ."
Y et ,  i t  i s  t o  j u s t  s u c h  i n t r u s i o n  t h a t  t h e  
P e n n s y l v a n i a  S t a t u t e  o p e n s  t h e  d o o r ,  i f  by 
n e c e s s a r y  i m p l i c a t i o n  i t  does  n o t  go f a r t h e r  and  
mandate th e  e n tr y  o f  s t a t e  o v e r s e e r s  a s  t h e  o n ly  
means by which the s t a t e  can adequately  check upon 
t h e  i n i t i a l  and c o n t i n u i n g  e l i g i b i l i t y  o f  
p a r t i c u l a r  " s e c u l a r "  i n s t r u c t i o n  f o r  s t a t e  
f in a n c i n g .44
The specter  of  s t a t e  o f f i c i a l s  p a t r o l l in g  s e c ta r ia n  schoo ls  
convinced H a s t i e  t h a t  the  E d u ca t io n  Act r e s u l t e d  i n  an 
excess ive  entanglement of  government i n  r e l ig i o n .
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I I .
C hief  J u s t i c e  B u rg e r  d e v i s e d  t h e  p h r a s e  “e x c e s s i v e  
e n ta n g le m e n t"  when d e c i d i n g  VJa l z  v. Tax Comm i s s i o n  o f  t h e  
C i ty  o f  Mew York , s i x  m o n th s  a f t e r  H a s t i e  had  i s s u e d  h i s  
opinion i n  Lemon. Walz r a i s e d  th e  q u e s t i o n  o f  w hether  a  t a x  
exemption f o r  church p ro p e r ty  c o n s t i t u t e d  an e s t a b l i s h m e n t  of  
r e l ig io n .  In an e i g h t  -  one d e c i s io n ,  th e  Court r u l e d  on 4 
May 1970 t h a t  such exemptions m a in ta in ed  a g r e a t e r  s e p a r a t i o n  
between church and s t a t e  th a n  would the  c o l l e c t i o n  of ta x e s .  
F ind ing  t h e  p r im a r y  p u r p o s e  and  e f f e c t  t e s t s  i n a d e q u a t e ,  
Burger  had  i n s t e a d  c o n s i d e r e d  w h e th e r  t h e  e x e m p t io n  p o l i c y  
i n c r e a s e d  governm en t  i n t r u s i o n  i n t o  t h e  p r i v a t e  a f f a i r s  o f  
churches,  l e a d in g  to  "excess ive  government en tang lem en t ."
B u r g e r ' s  p r o p o s a l  f o r  a n  a d d i t i o n a l  t e s t  i n  
e s t a b l i s h m e n t  c a s e s  was s i g n i f i c a n t .  B e ca u se  SI a l z  was t h e  
f i r s t  c h u r c h - s t a t e  c a s e  i n  w hich  he  p a r t i c i p a t e d ,  h i s  
dec is ion  gave some i n d i c a t i o n  of th e  p o s i t i o n  he would ta k e  
in cases  in v o lv in g  a i d  t o  s e c t a r i a n  schoo ls .  Adoption o f  t h e  
e x c e s s i v e  e n t a n g l e m e n t  t e s t ,  i f  v i e w e d  i n  l i g h t  o f  H a s t i e ' s  
r e c e n t  d i s s e n t ,  i m p l i e d  t h a t  B u rg e r  w ould  be r e l u c t a n t  t o  
f i n d  p r o g r a m s  o f  d i r e c t  a i d  t o  s e c t a r i a n  s c h o o l s  
c o n s t i t u t i o n a l .
In Walz Burger a p p a re n t ly  sought  t o  m a in ta in  t h e  w id e s t  
poss ib le  s e p a r a t io n  between church and s t a t e .  Conceding t h a t  
th e  " c o u r s e  of  c o n s t i t u t i o n a l  n e u t r a l i t y  . . . c a n n o t  be an  
a b s o l u t e l y  s t r a i g h t  l i n e , "  he  w en t  on t o  s t a t e  t h a t  " [ w ] e  
must a l s o  be s u r e  t h a t  t h e  end r e s u l t  -  t h e  e f f e c t  -  i s  n o t
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an e x c e s s i v e  g o v e r n m e n t  e n t a n g l e m e n t  w i t h  r e l i g i c n . " 4 5
E la b o ra tin g  on the idea th a t  the " tes t  i s  inescapably  one of
degree," he explained:
[T] he g u e s t i o n s  a r e  w hether  t h e  in v o lv e m e n t  i s  
a x c e s s i v e ,  and  wh e t h e r  i t  i s  a c o n t i n u i n g  
su rv e i l la n ce  le a d in g  t o  an im perm iss ib le  degree of 
en ta n g le m e n t .  O b v io u s ly  a d i r e c t  money su b s id y  
v/ould be a r e la t io n s h ip  pregnant w ith  involvement  
ana, a s  w i t h  m ost  governm enta l  gran t  programs,  
c o u l d  e n c o m p a s s  s u s t a i n e d  a n d  d e t a i l e d  
a d m i n i s t r a t i v e  r e l a t i o n s h i p s  f o r  en fo rc e m e n t  of  
s ta tu tory  and a d m in is tra t iv e  standards. . . . *6
The r e f e r e n c e s  to  " c o n t in u in g  s u r v e i l l a n c e , "  " d ir e c t  money
s u b s id y ,"  and " s u s t a i n e d  and d e t a i l e d  a d m i n i s t r a t i v e
r e l a t i o n s h i p s "  f o c u s  on the  same prob lem s t h a t  H a s t i e  had
r a i s e d  i n  u r g in g  t h a t  P e n n s y l v a n i a ' s  E d u c a t i o n  A ct  be
declared u n co n s t i tu t io n a l .
In ru l ing  on tax  exemption, the Court was not confronted
by a d ir e c t  subsidy, and fo r  that  reason the j u s t i c e s  -  v/ith
the exception of Douglas -  concluded th a t  exempting churches
from paying  t a x e s  on church p ro p erty  d id  n o t  r e s p e c t  an
e s ta b l i s h m e n t  of r e l i g i o n .  However, in  c l a r i f y i n g  what he
meant by e x c e s s iv e  entanglement* Burger s e t  down g u id e l in e s
th a t  v/ould be used l a t e r  i n  d e c i d in g  p a r o c h ia id  c a s e s .  He
may even have been aware o f  H a s t i e ' s  d i s s e n t i n g  o p in io n  and
found the  id ea s  of th e  C ir c u i t  Judge s u f f i c i e n t l y  sound t o
i n c o r p o r a t e  a s  a g e n e r a l  m e a s u r e  f o r  d e t e r m i n i n g
e s t a b l i s h m e n t .  . C e r t a i n l y  Brennan and Harlan, who w r o te
c o n c u r r i n g  o p i n i o n s ,  and D o u g l a s ,  who w r o t e  t h e  s o l e
d issent ing  opinion i n  \1 a l z . d id  so w ith  a f u l l  awareness t h a t
t h e ir  o p i n i o n s  v/ould be used a s  p r e c e d e n t s  in  d e c id in g  t h e
2 5 3
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c o n s t i t u t i o n a l i t y  of g o v e rn m e n t  p r o g ra m s  t o  a i d  s e c t a r i a n  
schools .
3 r e n n a n ' s  c o n c u r r i n g  o p i n i o n  i n  ITalz r e i t e r a t e d  t h e  
g u i d e l i n e s  h e  h a d  u s e d  i n  h i s  A b i n g t o n  o p i n i o n .  He 
emphasised t h a t  th e  E s ta b l i s h m e n t  C lause  f o r b i d s  t h e  use of 
" e s s e n t i a l l y  r e l i g i o u s  m eans  t o  s e r v e  g o v e r n m e n ta l  e n d s ,  
where s e c u l a r  means would s u f f i c e . " ^  d id  Burger ,  Brennan 
d i s t i n g u i s h e d  b e tw e e n  t a x  e x e m p t i o n s ,  w h ich  he  c o n s i d e r e d  
p r e f e r a b l e  t o  government t a x a t i o n  of  church  p ro p e r ty  because  
i t  m in i m is e d  t h e  i n t e r a c t i o n  b e tw e e n  c h u rc h  an d  s t a t e ,  and  
general s u b s i d i e s  of r e l i g i o u s  a c t i v i t i e s ,  which "would, of 
c o u r s e ,  c o n s t i t u t e  i m p e r m i s s i b l e  s t a t e  i n v o l v e m e n t  w i t h  
r e l i g i o n .  "^8
H a r l a n  d e c l a r e d  h i m s e l f  " i n  b a s i c  a g r e e m e n t "  w i t h  
Burger 's  r e a s o n in g  b u t  a t t e m p t e d  t o  i n t e g r a t e  th e  new r u l e  
of ex c e ss iv e  en tang lem en t  w i th  t h e  e s t a b l i s h e d  p r i n c i p l e s  of  
n e u t r a l i t y  and v o lu n ta r i s m .  These p r i n c i p l e s ,  H ar lan  no ted ,  
though " a t  t h e  ' c o r e '  o f  t h e  R e l i g i o n  C l a u s e s ,  . . .  may n o t  
s u f f i c e  by th e m se lv e s  t o  a c h ie v e  i n  a l l  c a s e s  t h e  pu rposes  of 
t h e  F i r s t  Amendment.”49 R e f e r r i n g  b o th  t o  t h e  m a j o r i t y  
o p i n i o n  an d  t o  a r e c e n t  a r t i c l e  by P r o f e s s o r  P au l  F re u n d  on 
a i d  t o  p a r o c h i a l  s c h o o l s ,  H a r l a n  d e c l a r e d :  "A l th o u g h  t h e
v e r y  f a c t  o f  n e u t r a l i t y  may l i m i t  t h e  i n t e n s i t y  o f  
in v o lv e m e n t ,  g o v e rn m e n t  p a r t i c i p a t i o n  i n  c e r t a i n  programs,  
whose ve ry  n a t u r e  i s  a p t  t o  e n t a n g l e  t h e  s t a t e  i n  d e t a i l s  o f  
a d m i n i s t r a t i o n  and  p l a n n i n g ,  may e s c a l a t e  t o  t h e  p o i n t  o f  
i n v i t i n g  undue f r a g m e n t a t i o n "  an d  r i s k  t h e  p o l i t i c i z i n g  o f  
r e l i g i o n . 50 S u b s i d i e s ,  he c a u t i o n e d ,  "must  be p a s s e d  on
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p e r i o d i c a l l y  and th u s  i n v i t e  more p o l i t i c a l  c o n t ro v e r s y  th a n  
exem ptions ."
M oreover ,  s u b s i d i e s  o r  d i r e c t  a i d ,  a s  a  g e n e r a l  
r u l e ,  a r e  g r a n t e d  on t h e  b a s i s  o f  e n u m e r a t e d  o r  
more c o m p l i c a t e d  q u a l i f i c a t i o n s  and  f r e q u e n t l y  
i n v o l v e  t h e  s t a t e  i n  a d m i n i s t r a t i o n  t o  a h i g h e r  
degree ,  though, t o  be s u r e ,  t h i s  i s  no t  n e c e s s a r i l y  
the  c a s e .  ^
As had been  t r u e  f o r  B u r g e r  an d  B re n n a n ,  H a r l a n  r e c o g n i z e d  
the need to  d i s t i n g u i s h  c a r e f u l l y  between  th e  exem ption i  s su e  
r a i s e d  i n  t h i s  c a s e  and  t h e  q u e s t i o n  o f  d i r e c t  g r a n t s  t h a t  
would soon be cons ide red  by t h e  Court.
D o u g l a s ,  h o w e v e r ,  w as  n o t  c o m f o r t a b l e  w i t h  t h a t  
d i s t i n c t i o n .  ' Convinced t h a t  t h e  t r e n d  toward  government a i d  
to  s e c t a r i a n  s c h o o l s  w o u ld  c o n t i n u e ,  he w a n te d  t o  make 
c e r t a i n  t h a t  no a s p e c t  o f  e x i s t i n g  p o l i c y  c o u l d  be 
i n t e r p r e t e d  a s  l e g i t i m i s i n g  g r a n t s  t o  c h u r c h - r e l a t e d  
a c t i v i t i e s .  D o u g l a s '  b a s i c  p r e m i s e  w a s  t h a t  " { a ]  t a x  
exemption i s  a s u b s i d y . " 5 2  Quoting a 1933 s tudy  p u b l i s h e d  
by The B r o o k in g s  I n s t i t u t i o n ,  D o u g las  s t a t e d ,  " such  g r a n t s  
[for  exemptions] v/ould seem j u s t i f i e d  o n ly  i f  t h e  purpose f o r  
which t h e y  a r e  made i s  one  f o r  w h ich  t h e  l e g i s l a t i v e  body 
v/ould be e q u a l ly  w i l l i n g  t o  make a d i r e c t  a p p r o p r i a t i o n  from 
pub l ic  funds  equal  t o  t h e  amount of th e  exemption."  [Emphasis 
D o u g l a s ' ] 53 undoubtedly  s e e in g  a p a r a l l e l  be tween t h e 'w e l f a r e  
p rogram s of  t h e  c h u r c h e s ,  w h i c h  h i s  c o l l e a g u e s  had  c i t e d  a s  
j u s t i f y i n g  t a x  exem pt  s t a t u s ,  and t h e  a l l e g e d l y  s e c u l a r  
s e r v i c e  p e r f o rm e d  by p a r o c h i a l  s c h o o l s ,  he c h a l l e n g e d  t h e  
notion t h a t  th e  r e l i g i o u s  c h a r a c t e r  of a church could  eve r  be 
s e p a ra te d  from any of i t s  a c t i v i t i e s . ^
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F u r th er m o r e ,  D o u g l a s  c h a r g e d ,  t h e  c h u r c h e s  had  
substantial  a s s e t s  and incomes, thus precluding the need for  
government t o  grant them tax  exempt s t a t u s  or p ro v id e  any 
kind of f in a n c ia l  a s s i s t a n c e .55 Yet, he added, "the ex ten t  
to  which they are  f e e d i n g  from th e  p u b l i c  trough in  a v a r i e t y  
of forms i s  alarming."56 This observation  l e d  the J u s t i c e  
d i r e c t l y  in t o  a d i s c u s s i o n  o f  th e  expanding number o f  
government programs t o  a id  p a r o c h ia l  s c h o o l s .  Given h i s  
s p e c i f i c  reference to th e  two s t a t e  a id - to -ed u c a t io n  programs 
that  v/ould be examined by th e  Supreme Court i n  Lemon v. 
Kurtsnan. Douglas' comments in  Wals deserve to  be quoted a t  
length.
rje a r e  a d v i s e d  t h a t  s i n c e  1968 a t  l e a s t  f i v e  
S t a t e s  h a v e  u n d e r t a k e n  t o  g i v e  s u b s i d i e s  t o  
p a ro ch ia l  and o th e r  p r i v a t e  sc h o o ls  -  Pennsy lvania ,
Ohio, Hew York, Connecticut, and Rhode Island. And 
i t  i s  rep o r ted  t h a t  under two f e d e r a l  a c t s ,  th e  
Elementary and Secondary Education Act o f  1965 . . .  
and t h e  H igher  E d u c a t i o n  A ct  o f  1965  . • . ,
b i l l i o n s  of d o l la r s  have been granted to  parochial  
and other private  sch oo ls .  [Emphasis Douglas']
The federal  grants  to  elementary and secondary 
s c h o o l s  . . . were made t o  t h e  S t a t e s  which in  tu r n  
made advances to  elementary and secondary schools .
These f ig u r e s  are not a v a i la b le .
But the fed era l  grants  to  p r iv a te  i n s t i t u t i o n s  
of h igher e d u c a t io n  a r e  r e v e a le d  i n  Department of  
Health, Education, and Welfare (HEW), D igest  of  
Educat ional  S t a t i s t i c s  16 (1969) .  These show in  
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The to n e  of h i s  r e m a rk s  a s  w e l l  a s  t h e  d e t a i l e d  i n f o r m a t i o n  
on government e x p e n d i tu r e s  i n  s u p p o r t  of nonpublic  e d u c a t i o n
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* l e a d  t o  t h e  c o n c l u s i o n  t h a t  i n  t h i s  c a s e ,  a s  i n  t h e  tw o  
prayer d e c i s io n s ,  Douglas made h i s  d e c i s i o n  w i th  t h e  i s s u e  of  
aid  to  p a ro c h ia l  sch o o ls  uppermost i n  though t .
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I I I .
The D i s t r i c t  C o u r t ' s  r u l i n g  i n  DiCenso v. R o b in so n  on 9 
November 1970 r e l i e d  a l m o s t  e x c l u s i v e l y  on t h e  e x c e s s i v e  
e n t a n g le m e n t  t e s t  i n t r o d u c e d  i n  ! 7 a l z . y e t  t h e  c o n c e r n s  
expressed  by th e  ju d g e s  echoed th o s e  v o ic e d  i n  H a s t i e ' s  Lemon 
d i s s e n t .  C i t in g  bo th  t h e  p o t e n t i a l  f o r  p o l i t i c a l  co n t ro v e rs y  
and the  i n e v i t a b l e  i n t r u s i o n  by government i n t o  t h e  w ork ings  
of t h e  s e c t a r i a n  s c h o o l s ,  J u d g e  F rank  C o f f i n  d e c l a r e d  Rhode 
I s l a n d ' s  S a l a r y  S u p p le m e n t  A ct  u n c o n s t i t u t i o n a l . 58 I n  a 
s e p a r a t e  o p i n i o n ,  Ju d g e  Raymond J .  P e t t i n e  c o n c u r r e d  i n  t h e  
r e s u l t  b u t  d i s a g r e e d  w i t h  t h e  C o u r t ' s  c o n t e n t i o n  t h a t  t h e  
r e l i g i o u s  n a t u r e  of  t h e  s c h o o l s  m a n i f e s t s  i t s e l f  i n  a l l  
a sp ec ts  of the  cu r r icu lu m .
The Rhode I s l a n d  S a l a r y  Supplement Act,  p a s sed  i n  1969, 
a u t h o r i z e d  s t a t e  o f f i c i a l s  t o  s u p p l e m e n t  t h e  s a l a r i e s  o f  
t e a c h e r s  i n  n o n p u b l i c  e l e m e n t a r y  s c h o o l s  up t o  f i f t e e n  
p e r c e n t  of  an  i n d i v i d u a l ' s  c u r r e n t  a n n u a l  s a l a r y ,  b u t  t h e  
t o t a l  e a r n i n g s  o f  t h e  n o n p u b l i c  s c h o o l  t e a c h e r  c o u l d  n o t  
exceed t h e  maximum p a id  t o  p u b l i c  schoo l  t e a c h e r s .  The money 
was pa id  by th e  S t a t e  d i r e c t l y  t o  t h e  r e c i p i e n t .  To q u a l i f y ,  
a t e a c h e r  had to  be c e r t i f i e d  by t h e  S t a t e  Board of  E duca t ion  
and was r e s t r i c t e d  t o  t e a c h i n g  on ly  s e c u l a r  s u b j e c t s ,  u s ing  
only  t h o s e  m a t e r i a l s  a p p r o v e d  f o r  u se  i n  t h e  s t a t e ' s  p u b l i c  
s c h o o l s .  In  a d d i t i o n ,  t h e  r e c i p i e n t  h ad  t o  t e a c h  i n  a 
nonpublic  school  a t  which t h e  ave rage  p e r - p u p i l  e x p e n d i tu r e  
on s e c u la r  ed u ca t io n  was l e s s  t h a n  t h e  ave rage  i n  t h e  S t a t e ' s
258
Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.
pub l ic  sch o o ls  dur ing  a s p e c i f i e d  p e r io d .  For a l l  p r a c t i c a l  
p u r p o s e s ,  t h a t  p r o v i s i o n  l i m i t e d  t h e  p oo l  o f  q u a l i f i e d  
a p p l ic a n t s  t o  those  who t a u g h t  i n  p a r o c h ia l  sch o o ls .  The law 
c a l le d  f o r  exam ina t ion  of th e  s c h o o ls '  f i n a n c i a l  r e c o rd s  by 
th e  S t a t e  C om m iss ioner  of E d u c a t i o n  t o  a s s u r e  t h a t  t h e
e g
v ar ious  req u i rem e n ts  w ere  met.
The l e g i s l a t u r e ' s  s t a t e d  purpose  i n  p a s s in g  t h i s  measure  
r e s e m b le d  t h a t  of  o t h e r  s t a t e  a s s e m b l i e s  t h a t  had  a p p ro v e d  
p rogram s t o  a i d  n o n p u b l i c  s c h o o l s :  t o  a s s u r e  a h ig h  q u a l i t y  
of e d u c a t i o n  f o r  a l l  Rhode I s l a n d  s t u d e n t s .  C o n f r o n t e d  by 
the  f a c t  t h a t  fewer nuns were  a v a i l a b l e  t o  t e a c h  i n  p a r o c h ia l  
s c h o o l s ,  ch u rch  o f f i c i a l s  an d  l a y  l e a d e r s  o f  t h e  C a t h o l i c  
Church had  in f o rm e d  l a w m a k e r s  o f  t h e i r  p l i g h t .  C a t h o l i c  
s c h o o l s  had  become i n c r e a s i n g l y  d e p e n d e n t  on l a y  t e a c h e r s ,  
but w i th o u t  government a s s i s t a n c e ,  they  could  n o t  pay th e s e  
t e ach e rs  s a l a r i e s  t h a t  were c o m p e t i t i v e  w i th  th o s e  o f f e r e d  i n  
th e  p u b l i c  s y s t e m . 60 I f  p a r o c h i a l  s c h o o l s  w e r e  n o t  a b l e  t o  
a t t r a c t  h ig h ly  q u a l i f i e d  t e a c h e r s ,  t h e  q u a l i t y  of ed u c a t io n  
in  t h e  p a ro c h ia l  sch o o ls  v/ould d e c l in e ,  and c h i l d r e n  would 
be d e n i e d  t h e  r i g h t  t o  a n  e d u c a t i o n  e q u a l  t o  t h a t  a v a i l a b l e  
i n  t h e  p u b l i c  s c h o o l s .  S h o u ld  t h e  q u a l i t y  o f  s e c t a r i a n  
s c h o o l s  d r o p  t o  a lo w  e n o u g h  l e v e l  t h a t  p a r e n t s  f e l t  
compelled t o  t r a n s f e r  t h e i r  c h i l d r e n  t o  p u b l i c  s c h o o ls ,  t h e  
p a r e n t a l  r i g h t  t o  c h o o s e  t h e  k i n d  of  e d u c a t i o n  th e y  w a n te d  
f o r  t h e i r  c h i l d r e n  v /ould  be e f f e c t i v e l y  w i th d r a w n .^ *  By 
s u b s i d i z i n g  s a l a r i e s  i n  t h e  p a r o c h i a l  s y s t e m ,  l e g i s l a t o r s  
sought t o  appease th e s e  concerns .
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A group  of  c i t i z e n s  a n d  t a x p a y e r s ,  i n c l u d i n g  J o a n  
DiCenso, b ro u g h t  s u i t  c h a r g i n g  t h a t  t h e  A ct  v i o l a t e d  t h e  
E s t a b l i s h m e n t  a n d  F r e e  E x e r c i s e  C l a u s e s  o f  t h e  F i r s t  
Amendment. T h e i r  c o m p l a i n t  a l l e g e d  t h a t  C a t h o l i c  s c h o o l s  
were th e  p r in c ip a l  b e n e f i c i a r i e s ,  t h a t  th e se  sch o o ls  had 
as t h e i r  goal the  p ro p ag a t io n  of the  C a th o l i c  f a i t h ,  and, as  
a r e s u l t ,  t h a t  the  purpose and  p r im ary  e f f e c t  of t h e  s t a t u t e  
was the  advancement of r e l i g i o n . ^ 2  In  a d d i t i o n ,  p l a i n t i f f s  
m a in ta in e d  t h a t  t h e i r  r i g h t s  under  F r e e  E x e r c i s e  w ere  
v io la t e d  s in ce  they were com pelled  a s  ta x p ay e r s  t o  pay money 
in support  of r e l ig io n .6 3
The D i s t r i c t  C o u r t  b a s e d  i t s  d e c i s i o n  on t h e  m e r i t s  o f  
the  ca se .  The h e a r i n g ,  c o n d u c te d  t h r e e  m on ths  e a r l i e r ,  had  
included te s t im ony  from th e  S u p e r in te n d e n t  of  Schools  f o r  the  
A rch d io ce se  of P r o v id e n c e ,  an  A s s o c i a t e  C om m iss io n e r  of 
Education f o r  the  S t a t e ,  and s e v e r a l  t e a c h e r s .  In  a d d i t i o n ,  
the Court had rece iv ed  d e p o s i t i o n s  and documentary ev idence ,  
th e  m ost  i m p o r t a n t  of  w h ich  was a copy of  t h e  "Handbook o f  
School R egu la t ions"  i s s u ed  by th e  Archdiocese.
The p r i n c i p a l  q u e s t io n  was whether  t h e  Rhode I s l a n d  law 
respec ted  an e s t a b l i s h m e n t  of r e l i g i o n ;  however, th e  judges  
a l s o  had t o  c o n s i d e r  t h e  c l a i m s  made on b o th  s i d e s  w i t h  
r e g a r d  t o  f r e e  e x e r c i s e  an d  e q u a l  p r o t e c t i o n .  B e ca u se  t h e  
p l a i n t i f f s  had o f f e r e d  no te s t im o n y  concern ing  t h e i r  p e rso n a l  
b e l i e f s  o r  p r a c t i c e s ,  t h e  C o u r t  d i s m i s s e d  t h e i r  c o m p l a i n t  
t h a t  th e  s t a t u t e  i n f r i n g e d  on t h e  f r e e  e x e r c i s e  of r e l i g i o n . ^ 4  
The ju d g e s  a l s o  fou n d  t h e  e q u a l  p r o t e c t i o n  c l a i m s  o f  t h e  
t e a c h e r - i n t e r v e n o r s  ( E a r l e y ,  e t  a l . )  i n a d e q u a t e .  These
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t e a c h e r s ,  b e n e f i c i a r i e s  u n d e r  t h e  A c t ,  m a i n t a i n e d  t h a t  t h e  
exc lus ion  of t e a c h e r s  i n  s e c t a r i a n  s c h o o ls  from r e c e iv in g  th e  
s t a t e  s u p p l e m e n t  t o  t h e i r  i n c o m e s  v /o u ld  c o n s t i t u t e  
d i s c r im in a t io n  on an  im p e rm is s ib le  ground — i . e . ,  r e l i g i o n .  
The C our t  p o i n t e d  o u t  t h a t  such a c h a r g e  v/as e s s e n t i a l l y  
hyp o th e t ic a l  s in c e  no t e a c h e r s  i n  s e c u la r  p r i v a t e  sch o o ls  had 
a p p l i e d  f o r  a i d  an d ,  c o n s e q u e n t l y ,  no a i d  w ou ld  be g iv e n .  
"Moreover,  i n t e r v e n o r s '  h y p o t h e t i c a l  s c h e m e  v /o u ld  n o t  
d i s c r im in a te  on t h e  b a s i s  o f  the  teachers*  p e r so n a l  b e l i e f s  .
. . but on the  b a s i s  of t h e  i n s t i t u t i o n s  which  employ th e m ." ^  
T h i s  d i s t i n c t i o n ,  C o f f i n  a d d e d ,  v/as m a n d a t e d  by t h e  
Estab l ishm ent  Clause.
Though "more p l a u s i b l e , "  t h e  C o u r t  d e n i e d ,  t o o ,  t h e  
c la im  of p a r e n t - i n t e r v e n o r s  b ased  on t h e  F re e  E x e r c i s e  
Clause.  These  i n d i v i d u a l s  s t a t e d  t h a t  t h e y  m ig h t  be f o r c e d  
to  ignore th e  d i c t a t e s  of consc ience  — i . e . ,  th e  c o n v ic t io n  
t h a t  e d u ca t io n  should  be imbued w i th  r e l i g i o u s  v a l u e s  — and 
t r a n s f e r  t h e i r  c h i l d r e n  t o  p u b l i c  s c h o o l s  i f  t h e  q u a l i t y  o f  
t h e  p a r o c h i a l  s c h o o l s  d ro p p ed  t o  an  u n a c c e p t a b l e  l e v e l .  To 
avo id  t h i s  r e s u l t ,  t h e y  a r g u e d  t h a t  " t h e  f r e e  e x e r c i s e  
b e n e f i t s  w h ich  f lo w  from  a i d  t o  p a r o c h i a l  e d u c a t i o n  s h o u ld  
p r e v a i l  o v e r  t h e  e s t a b l i s h m e n t  c l a u s e  v a l u e s  p r o t e c t e d  by 
s t r i c t  s e p a r a t i o n . " 66 The j u d g e s ,  h o w e v e r ,  r e j e c t e d  " t h e  
n o t i o n  t h a t  t h e  F re e  E x e r c i s e  C la u se  dem ands  a f f i r m a t i v e  
s t a t e  a c t i o n  t o  accom m odate  such  p e r s o n a l  e v a l u a t i o n s  when 
soc ie ty  a t  l a r g e  h as  a c c e p te d  the  p rem ise  t h a t  r e l i g i o u s  and 
secu la r  e d u c a t io n  can be s u c c e s s f u l l y  s e p a r a t e d . " 6?
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In  d e a l in g  w i th  t h e  e s t a b l i s h m e n t  q u e s t i o n ,  C o f f in  began 
by ex a m in in g  t h e  f a c t s  of t h e  c a s e .  L o o k in g  f i r s t  t o  t h e  
s t a t u t e  i t s e l f ,  he n o t e d  t h a t  t h e  g e n e r a l  p u rp o s e  was t o  
p ro v id e  "a q u a l i t y  e d u c a t i o n  f o r  a l l  ah o d e  I s l a n d  y o u t h , "  
v/hile th e  s p e c i f i c  purpose  was "to  a s s i s t  nonpub l ic  s c h o o ls  
to provide s a l a r y  s c a l e s  which  w i l l  e n a b le  them to  r e t a i n  and 
o b t a i n  t e a c h i n g  p e r s o n n e l  who m e e t  r e c o g n i s e d  s t a n d a r d s  o f  
q u a l i t y . " 58
The n e x t  m a t t e r  f o r  c o n s i d e r a t i o n  by t h e  C o u r t  v/as t h e  
f i n a n c i a l  c r i s i s  c o n f r o n t in g  t h e  C a th o l i c  s c h o o l s ,  v/hich had 
convinced l e g i s l a t o r s  o f  t h e  need f o r  government a s s i s t a n c e .  
D raw ing  f r o m  t h e  t e s t i m o n y  of  t h e  C a t h o l i c  S c h o o l  
S u p e r i n t e n d e n t  Edward 17. K. M u l len ,  C o f f i n  r e v i e w e d  t h e  
f a c t s :  a s i g n i f i c a n t  i n c r e a s e  i n  t h e  number o f  l a y  t e a c h e r s  
employed by t h e  C a t h o l i c  s c h o o l s  (from f o u r  o r  f i v e  p e r c e n t  
i n  1959 t o  t h i r t y - t h r e e  p e r c e n t  i n  1 9 6 9 ) ;  t h e  f a r  g r e a t e r  
c o s t  of  h i r i n g  l a y  t e a c h e r s  ( th e y  w e re  p a i d  t h r e e  t i m e s  a s  
much a s  n u n s ) ;  and  t h e  i n c r e a s i n g  s a l a r y  l e v e l s  o f  p u b l i c  
s c h o o l s  ( s t a r t i n g  s a l a r i e s  f o r  p u b l i c  s c h o o l  t e a c h e r s  
i n c r e a s e d  f ro m  $6,000 t o  $7 ,000  f o r  t h e  1 9 6 9 -7 0  y e a r ,  w h i l e  
th o s e  of  p a r o c h i a l  s c h o o l  t e a c h e r s  r o s e  f rom  $5 ,000  t o  
$ 6 , 0 0 0 ,  a n d  t h a t  i n c r e a s e  h a d  i n c l u d e d  t h e  s t a t e  
supp lem ent) .69 These s t a t i s t i c s  n o t  on ly  d em o n s t ra ted  t h e  
"monumental" c r i s i s  a l r e a d y  f a c i n g  p a r o c h i a l  sch o o ls  b u t  a l s o  
po in ted  t o  "deepening" f i n a n c i a l  d i f f i c u l t i e s .  The r a p i d l y  
chang ing  c o m p o s i t i o n  of  t h e  p a r o c h i a l  s c h o o l  f a c i l i t i e s ,  
C o f f in  o b s e r v e d ,  " w i l l  i n e s c a p a b l y  r e q u i r e  s u b s t a n t i a l l y
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g r e a t e r  a p p r o p r ia t i o n s  s u b s i d i s i n g  s u b s t a n t i a l l y  g r e a te r  
percentages  of the s a l a r i e s  o f  lay  teachers."^0
The t h i r d  s u b j e c t  of  con cern  was th e  c h a r a c te r  of th e  
Catholic elementary sc h o o ls  and, s p e c i f i c a l l y ,  the e x ten t  to  
which r e l i g i o n  pervaded t h e  e d u c a t io n a l  program. The 
evidence p r e s e n te d  t o  th e  Court r e v e a l e d  t h a t  th e  s c h o o l s  
were under t h e  g e n e r a l  s u p e r v i s i o n  o f  t h e  B i s h o p  o f  
Providence and of the Diocesan superintendent o f  Schools ,  who 
was h im self  appointed by the Bishop. Furthermore, the  parish  
usua l ly  assumed u l t i m a t e  f i n a n c i a l  r e s p o n s i b i l i t y  f o r  th e  
schools, and th e  parish p r i e s t  was re sp o n s ib le  for  a l lo c a t i n g  
the funds. With on ly  two e x c e p t i o n s ,  the  p r i n c i p a l s  of the  
sch o o ls  were nuns. A l l  l a y  t e a c h e r s  were i n t e r v i e w e d  and 
hired by church o f f i c i a l s ,  and th e ir  s a l a r i e s  we re s e t  by the  
Diocese with  some d i s c r e t io n  l e f t  to  the  parish  p r i e s t . ^  of 
particular i n t e r e s t  t o  the Court was the "Handbook of  school  
R egulat ions ."
This Handbook, though adm itted ly  modif ied  in  p ra c t ice ,
made c l e a r  t h e  r e l i g i o u s  c h a r a c t e r  of  th e  s c h o o l s  and
em p h a s ized  t h e  r o l e  o f  t h e  t e a c h e r  i n  f u l f i l l i n g  t h e
r e l i g i o u s  m i s s i o n .  C i t i n g  r e l e v a n t  p a s s a g e s  from t h e
Handbook, Judge Coff in  wrote:
The keynote to  educat ion  i n  a parochial  school i s  
perhaps b e s t  r e f l e c t e d  i n  t h e  Handbook's remarks  
about t h e  im p o rta n ce  o f  a t e a c h e r :  "The prime
factor  fo r  the s u c c e s s  or f a i l u r e  of the school i s  
th e  s p i r i t  and p e r s o n a l i t y ,  a s  w e l l  a s  t h e  
p r o f e s s i o n a l  c o m p e t e n c e ,  o f  t h e  t e a c h e r .  . ." 
Consistent w ith  t h i s  view i s  th e  Handbook's view of 
the sc o p e  of r e l i g i o u s  a c t i v i t i e s :  " R e l ig io u s
formation i s  not confined  t o  formal courses;  nor i s  
i t  r e s t r i c t e d  to  a s i n g l e  s u b je c t  area." Teachers 
are  f u r t h e r  a d v i s e d  by th e  Handbook t o  t r y  to
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s t i m u l a t e  i n t e r e s t  i n  pu rsu ing  r e l i g i o u s  v o c a t io n s  
and i n  m iss ionary  week. 2
Yet t e a c h e r s ,  i n c l u d i n g  some who w e re  n o t  C a t h o l i c s ,  had
t e s t i f i e d  t h a t  they d id  n o t  i n j e c t  r e l i g i o n  i n t o  the  te a c h in g
of s e c u la r  courses .  The Court  noted  a l s o  t h a t  th e  m a t e r i a l s
used by p a r t i c i p a t i n g  t e a c h e r s  had been  a p p ro v e d  f o r  u se  i n
the p u b l ic  schools.73
F u r t h e r  e v a l u a t i o n  of  t h e  s c h o o l s ,  p a r t i c u l a r l y  t h e
p re sen ce  of r e l i g i o u s  sy m b o ls  and t h e  i n c o r p o r a t i o n  of
r e l ig io n  i n t o  t h e  cu r r icu lu m ,  l e d  t h e  ju d g es  t o  conclude t h a t
an i n t a n g i b l e  " r e l i g i o u s  a tm o s p h e r e "  e x i s t e d . 74 C o f f i n
d iscussed  i t s  im por tance:
{T]he d iocesan  school system i s  an  i n t e g r a l  p a r t  of 
t h e  r e l i g i o u s  m i s s i o n  of  t h e  C a t h o l i c  Church. I t  
i s  n o t  t h a t  r e l i g i o u s  d o c t r i n e  o v e r t l y  i n t r u d e s  
i n t o  a l l  i n s t r u c t i o n .  R a t h e r  t h e  c o m b in e d  
conveniences of ready a c c e s s  t o  church and p a s t o r ,  
homogeneous s t u d e n t  body,  and  a b i l i t y  t o  s c h e d u l e  
th roughout th e  day a b lend  of s e c u la r  and r e l i g i o u s  
a c t i v i t i e s  makes t h e  p a r o c h i a l  s c h o o l  a p o w e r fu l  
v e h ic le  f o r  t r a n s m i t t i n g  t h e  C a th o l i c  f a i t h  t o  t h e  
next g e n e ra t io n .
Because th e  success  of  th e  r e l i g i o u s  m is s io n  depended on t h e
q u a l i t y  of  t e a c h i n g  i n  t h e  s e c u l a r  s u b j e c t s ,  he a d d e d ,  t h e
two could  no t  be a r t i f i c a l l y  s e p a r a t e d . ^
Having concluded h i s  a n a l y s i s  of t h e  f a c t s .  Judge C off in
then  a d d r e s s e d  t h e  c o n s t i t u t i o n a l  q u e s t i o n  and  a p p l i e d  t h e
p r im ary  p u rp o s e  and  e f f e c t  t e s t  p ro p o s e d  i n  Schempp. He
refused  t o  e x p lo re  t h e  a c t i v i t i e s  of  l o b b y i s t s  a s  a means of
d e t e r m i n i n g  t h e  i n t e n t  of  t h e  l e g i s l a t o r s  b u t  a c c e p t e d
i n s t e a d  t h e  d e c l a r a t i o n  o f  p u rp o s e  i n c l u d e d  w i t h i n  t h e
s t a t u t e :  "to  prov ide  a q u a l i t y  e d u c a t io n  f o r  a l l  Rhode I s l a n d
youth ,  t h o s e  i n  p u b l i c  and n o n - p u b l i c  s c h o o l s  a l i k e . "77 i n
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h is  judgment, the  Act was n o t  in te n d e d  e i t h e r  to  advance or 
in te r fer e  with  r e l ig io n .
A s c e r t a in in g  whether  th e  "pr imary  e f f e c t "  was one which
promoted or in h ib i te d  r e l i g i o n  proved a more d i f f i c u l t  task .
The Court f i r s t  had t o  d e c id e  what i s  meant by th e  term
"primary." The co n ten d in g  p a r t i e s  had o f f e r e d  markedly
d if f e r e n t  d e f in i t i o n s :  p l a i n t i f f s  in te rp re ted  i t  a s  meaning
"essential" or "fundamental," w hi le  defendants employed the
l i t e r a l  d e f i n i t i o n ,  " f i r s t  i n  order of  i m p o r t a n c e . A n
a rb i tra r y  c h o ic e  of  which d e f i n i t i o n  i s  c o r r e c t  would have
e s s e n t i a l l y  d ec id e d  t h e  c a s e .  C o f f in  chose  another  r o u te .
The en tan g lem en t  t e s t  proposed  i n  Walz. he e x p l a i n e d ,
const ituted  a " s ig n i f ic a n t  refinement" of  the e f f e c t  t e s t . ^
I t  also provided a l e g i t i m a t e  means o f  judging the Act so
i t s  usegave added a u t h o r i t y  to  t h e  C ourt's  d e c i s i o n .
Mostiraportant, r e l i a n c e  o n th e e x c e s s iv e  en ta n g lem en t  t e s t
eliminated the  problem of determining primary e f f e c t .
Wa l z  t h u s  makes i t  c l e a r  t h a t  th e  t e s t  o f  a 
s t a tu t e ' s  e f f e c t  i s  not whether the  secu lar  r e s u l t  
i s  more im p o rta n t  than t h e  r e l i g i o u s  r e s u l t ,  nor 
whether the  a c t i v i t y  aided i s  i n  form secu lar ,  but 
whether the degree of entanglement required by the 
s ta tu te  i s  l i k e l y  to  promote the su bs tan t ive  e v i l s  
a g a in s t  which the F i r s t  Amendment guards .80
Using t h i s  measure,  t h e  Court found "two s i g n i f i c a n t
dangers" r e s u l t i n g  from the s a l a r y  su pp lem ent .  On the  one
hand, the Rhode Island s t a t u t e  required annual review of the
a p p r o p r i a t i o n s .  T h i s  w o u ld  " i n e v i t a b l y  e x c i t e  b i t t e r
controversy" s in c e  the var ious  s e c t s  would e i th e r  compete for
funds or a c t i v e l y  oppose a s s i s ta n c e  going to  other churches.
In th o se  a r e a s  where one d en o m in a t io n  was dominant and
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government monies went on ly  t o  t h e  s c h o o ls  su p p o r ted  by t h a t  
church, the  s u b s id i e s  "may amount t o  an  e s t a b l i s h m e n t  i n  th e  
c l a s s i c  sen se ."8!
On t h e  o the r  hand, c a r e f u l  s u p e r v i s i o n  t o  a s s u r e  t h a t  no 
p u b l i c  f u n d s  w ere  b e i n g  u s e d  f o r  r e l i g i o u s  p u r p o s e s 'w o u l d  
" i n e v i t a b l y  p ro d u ce  s i g n i f i c a n t  s t a t e  l i m i t a t i o n s  on t h e  
f reedom  of d e n o m i n a t i o n a l  s c h o o l s . " 32 The t e s t i m o n i e s  of 
t e a c h e r s  d e m o n s t r a t e d  t h a t  t h e  Act h a d  a l r e a d y  s h a r p l y  
r e s t r i c t e d  t h e i r  r o l e s . 83 O f f i c i a l  i n q u i r i e s  i n t o  t h e  
conten t  of courses  a l s o  " r e p r e s e n t  a s u b s t a n t i a l  l i m i t a t i o n  
on t h e  f r e e d o m  of  p a r o c h i a l  s c h o o l s  t o  s e t  t h e i r  own 
curr icu lum . Continued and very  l i k e l y  expanded a s s i s t a n c e
would,  C o f f i n  w a rn ed ,  e n t a i l  c o m p l i a n c e  w i t h  g o v e rn m e n t  
p o l i c i e s  f o rb id d in g  d i s c r i m i n a t i o n  i n  a d m is s io n s  and i n  t h e  
h i r in g  of t e a c h e r s .  Because such changes would t h r e a t e n  th e  
e s s e n t i a l  c h a r a c t e r  of s e c t a r i a n  s c h o o ls ,  t h e  p o t e n t i a l  f o r  
d i s p u t e s  b e tw een  c h u r c h  a d m i n i s t r a t o r s  a n d  g o v e r n m e n t  
o f f i c i a l s  w ou ld  g r e a t l y  i n c r e a s e . 83 C o n t ro v e r s i e s  of  t h i s  
s o r t ,  t h e  C o u r t  c o n c l u d e d ,  w e re  p r e c i s e l y  w h a t  t h e  F i r s t  
Amendment w as  i n t e n d e d  t o  p r e c l u d e .  The e x c e s s i v e  
e n t a n g l e m e n t s  i n h e r e n t  i n  t h e  S a l a r y  S u p p l e m e n t  A c t  
consequent ly  rendered  t h e  s t a t u t e  u n c o n s t i t u t i o n a l .
D i s t r i c t  Ju d g e  P e t t i n e  a g r e e d  t h a t  t h e  A c t  r e s u l t e d  i n  
an e x c e s s i v e  e n t a n g l e m e n t  o f  g o v e rn m e n t  a n d  r e l i g i o n  b u t  
o b je c te d  t o  t h e  C o u r t ' s  f i n d i n g  t h a t  i t  p ro v id ed  s u b s t a n t i a l  
s u p p o r t  t o  a r e l i g i o u s  e n t e r p r i s e .  On t h e  c o n t r a r y ,  t h e  
t e a c h e r s  had  o f f e r e d  "u n an im o u s  u n r e b u t t e d  t e s t i m o n y  . . .  
t h a t  r e l i g i o n  does n o t  e n t e r  i n t o  t h e i r  t e a c h i n g  p r o c e s s . " 88
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The p a r a l l e l  b e tw e e n  t h e  Suprem e C o u r t ' s  o p i n i o n  an d  
t h a t  oil t h e  U n i t e d  S t a t e s  D i s t r i c t  C o u r t  i n  Rhode I s l a n d  
a f f o r d s  c o n v i n c i n g  e v i d e n c e  o f  t h e  r e l i a n c e  o f  j u s t i c e s  o n  
low er  c o u r t  o p i n i o n s  i n  c e r t a i n  i n s t a n c e s .  The p a r t i c u l a r  
c i r c u m s t a n c e s  i n  Lemon v. K urtzm an  s e r v e  t o  i d e n t i f y  t h o s e  
s i t u a t i o n s  w h ere  su c h  a r e l i a n c e  i s  m o s t  l i k e l y  t o  o c c u r .  
The j u s t i c e s  fo u n d  t h e  r e a s o n i n g  o f  t h e  Rhode I s l a n d  j u d g e s  
appeal ing  because they had adop ted  th e  e x c e s s iv e  en tang lem en t  
t e s t  r e c e n t l y  p ro p o s e d  by t h e  s u p re m e  C o u r t  i n  a n  o p i n i o n  
w r i t t e n  by Chief  J u s t i c e  Burger .  In  a d d i t i o n ,  the  d i s s e n t i n g  
o p in io n  i n  t h e  P e n n s y l v a n i a  c a s e  came f rom  t h e  h i g h l y  
r e s p e c t e d  C i r c u i t  J u d g e ,  T J i l l i a r a  II. H a s t i e .  T h i s  o p i n i o n ,  
r a i s in g  many of the  same p o i n t s  and, i n  some i n s t a n c e s ,  used 
by t h e  Rhode I s l a n d  j u d g e s  t o  s u b s t a n t i a t e  t h e i r  own 
a rg u m en ts  m e an t  a c l e a r  m a j o r i t y  (4-2)  o f  t h e  l o w e r  c o u r t  
judges d isapproved  o f  programs to  p rov ide  d i r e c t  a i d  because  
of t h e  i n e v i t a b l e  i n t r u s i o n  o f  c h u rc h  and  s t a t e  i n  t h e  
o th e r ' s  s p h e r e .
As a p r a c t i c a l  c o n s i d e r a t i o n ,  r e l i a n c e  on t h e  D i s t r i c t  
Court o p in io n s  p rov ided  th e  m ost  e f f i c i e n t  way to  d i s c e r n  t h e  
s a l i e n t  f a c t s .  The j u s t i c e s  r e c e iv e d  w e l l  over 2,000 pages 
of b r i e f s  and r e c o rd s  f o r  t h e s e  two c a s e s  — an  overwhelming 
amount of m a t e r i a l  t o  re ad  and d i g e s t ,  e s p e c i a l l y  when viewed 
i n  th e  c o n t e x t  of  t h e i r  t o t a l  c a s e l o a d .  They a l s o  h e a r d  an  
hour of o r a l  a rg u m e n t  f o r  e a c h  of  t h e  c a s e s  ( e q u a l  t o  a b o u t  
s ix ty  pages of  t r a n s c r i p t  pe r  case ) .  S ince  Judge C o f f in  had
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se lected  the  evidence for  h i s  opinion from the documents and
test im ony p re s e n te d  t o  h i s  co u r t  and s i n c e  m ost  o f  th e
j u s t ic e s  found the evidence adequate to  support the d ec is io n ,
they had l i t t l e  reason  to  go back through th e  r e c o r d s  f o r
a d d i t io n a l  in fo r m a t io n  or even to  in c o r p o r a t e  th e  f a c t s
8 7presented in  oral argument.
Although Burger, D ouglas ,  and Brennan a l l  drew h e a v i l y  
from the D i s t r i c t  Court d e c i s io n s ,  the d i f f e r e n c e s  in  t h e ir  
opinions were s ig n i f i c a n t .  neither Douglas nor Brennan was 
w il l in g  to concede, as Burger did i n  the m ajority  opinion,  
that  th e  s e c u la r  and r e l i g i o u s  a s p e c t s  o f  e d u c a t io n  i n  a 
s e c ta r ia n  sc h o o l  could  be s e p a r a te d .  Douglas in c o r p o r a te d  
additional evidence from the Rhode Island records in  order to  
prove t h a t  r e l i g i o n  pervaded a l l  a s p e c t s  o f  a p a r o c h ia l  
education.  S ince  t h a t  was t h e  c a s e ,  he argued ,  any s t a t e  
funding would c o n s t i t u t e  an e s t a b l i s h m e n t ,  and ta x p a y e r s  
would be com pelled  t o  support  a r e l i g i o u s  a c t i v i t y  d e s p i t e  
the F ir s t  Amendment. In ad d it ion ,  he argued tha t  the freedom 
of the schools  would be undermined should they r e c e iv e  public  
monies. Brennan, t o o ,  emphasized  t h i s  l a t t e r  p o i n t  i n  h i s  
opinion. Drawing h eav i ly  from h is  Abington opinion, Brennan 
r e a so n e d  t h a t  b o th  l a w s  l e d  to  s t a t e  i n t e r f e r e n c e  i n  
re l ig ious  a c t i v i t i e s .
J u s t i c e  White ,  d i s s e n t i n g  from th e  r u l i n g  on t h e  Rhode 
Is land  c a s e ,  agreed  w i t h  n e i t h e r  h i s  c o l l e a g u e s  on th e  
Supreme Court nor w i t h  th e  D i s t r i c t  Court ju d g e s  i n  e i t h e r  
Rhode Is land or Pennsylvania. The b a s ic  premise on which he 
based h i s  reasoning — that  the  r e l ig io u s  and secu la r  a sp ects
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of educa t ion  i n  p a r o c h ia l  sch o o ls  cou ld  be s e p a r a t e d  — l e d  
him to  c o n c lu d e  t h a t  s t a t e  f u n d s  c o u l d  l e g i t i m a t e l y  be 
allowed t o  s e c t a r i a n  schoo ls .
The p r i n c i p a l  o b j e c t i o n  of the  Supreme Court  m a jo r i t y  
to  the ed u c a t io n  a c t s  under c o n s i d e r a t i o n  was the  p o t e n t i a l  
each  o f  t h e s e  h e l d  f o r  a n  e x c e s s i v e  e n t a n g l e m e n t  o f  
government and  r e l i g i o n .  B u rg e r  began by l i s t i n g  t h e  t h r e e  
t e s t s  commonly u sed  t o  d e t e r m i n e  e s t a b l i s h m e n t :  s e c u l a r  
l e g i s l a t i v e  purpose ,  a p r im ary  purpose t h a t  n e i t h e r  advances 
nor i n h i b i t s  r e l i g i o n ,  and e x c e s s iv e  en tang lem en t .  Cursory 
c o n s i d e r a t i o n  o f  l e g i s l a t i v e  i n t e n t  s a t i s f i e d  t h e  C h i e f  
J u s t i c e  t h a t  improvement i n  e d u c a t io n  r a t h e r  th a n  advancement 
of r e l i g i o n  h ad  m o t i v a t e d  t h e  l a v /m a k e r s .8® He t h e n  s k i p p e d  
over th e  pr im ary  purpose and e f f e c t  t e s t ,  a s  C of f in  had done 
in  DiCenso. and focused  on th e  q u e s t io n  of en tan g le m en t .8^ To 
d e t e r m i n e  w h e t h e r  t h e  p r o g r a m s  r e s u l t e d  i n  a n  
u n c o n s t i tu t io n a l  i n t r u s i o n  of government i n  church a f f a i r s ,  
Burger s u g g e s t e d  t h r e e  a r e a s  f o r  i n q u i r y :  t h e  c h a r a c t e r  and  
p u rp o se s  of  t h e  s c h o o l s ,  t h e  n a t u r e  o f  t h e  a s s i s t a n c e  t h e  
s t a t e s  p rov ided ,  and t h e  r e s u l t i n g  r e l a t i o n s h i p s  between t h e  
government and th e  r e l i g i o u s  authori ty .**0 The c r i t e r i a  were 
e s s e n t i a l l y  t h e  same a s  th o s e  used by Judge C off in .
In  e x a m in i n g  t h e  Rhode I s l a n d  S a l a r y  S u p p le m e n t  A c t ,  
B u r g e r ' s  r e l i a n c e  on t h e  D i s t r i c t  C o u r t ' s  f i n d i n g s  w as  ev e n  
more conspicuous.  Making only  minor changes i n  th e  wording,  
he c i t e d  t h e  e v i d e n c e  C o f f i n  had  u s e d :  t h e  p r o x i m i t y  o f  t h e  
s c h o o l s  t o  p a r i s h  c h u r c h e s ,  t h e  p r e s e n c e  o f  r e l i g i o u s  
s y m b o l s ,  t h e  r e l i g i o u s  o r i e n t a t i o n  o f  e x t r a c u r r i c u l a r
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a c t i v i t i e s ,  th e  encouragement of r e l i g i o u s  v o c a t io n s ,  and th e  
a d m i n i s t r a t i v e  r e s p o n s i b i l i t y  of c h u r c h  o f f i c i a l s  ove r  t h e  
schools a s  w e l l  as  t h e  i n s t r u c t i o n s  in c lu d e d  i n  t h e  Diocesan 
"Handbook.1,91
D e s p i t e  h i s  i n c o r p o r a t i o n  o f  e v i d e n c e  t h a t  had l e d  
C o f f in  t o  t h e  c o n c l u s i o n  t h a t  t h e  r e l i g i o u s  c h a r a c t e r  
pervaded  a l l  a s p e c t s  o f  a p a r o c h i a l  s c h o o l ' s  c u r r i c u l u m .  
Burger s h i e d  away f rom  s u c h  a ju d g m e n t .  He d i d  a d m i t  t h e  
d i f f i c u l t i e s  a t e a c h e r  m i g h t  hav e  i n  t r y i n g  t o  s e p a r a t e  t h e  
s e c u l a r  f rom  t h e  r e l i g i o u s  o r  m o ra l  v a l u e s  f ro m  c h u rc h  
d o c t r i n e ,  b u t  a d d e d ,  "T.7e do n o t  a s su m e  . . . t h a t  p a r o c h i a l  
schoo l  t e a c h e r s  w i l l  be u n s u c c e s s f u l  i n  t h e i r  a t t e m p t s  t o  
s e g r e g a t e  t h e i r  r e l i g i o u s  b e l i e f s  f rom  t h e i r  s e c u l a r
o neduca t iona l  r e s p o n s i b i l i t i e s . " ^ *
The " p o t e n t i a l  f o r  i m p e rm is s i b l e  f o s t e r i n g  o f  r e l i g i o n "  
had, h o w ev e r ,  c o m p e l l e d  t h e  S t a t e  t o  im pose  " p e r v a s i v e  
r e s t r i c t i o n s "  a n d  t o  i m p l e m e n t  a " c o m p r e h e n s i v e ,  
d i s c r i m i n a t i n g ,  and  c o n t i n u i n g "  p rog ram  of s u r v e i l l a n c e . 9^ 
"These p r o p h y l a c t i c  c o n t a c t s , "  Burger d e c la r e d ,  would r e s u l t  
i n  e x c e s s i v e  e n t a n g l e m e n t . ^  T h i s  h o l d i n g  e c h o e d  t h e  
pronouncements made by Ju d g es  C o f f in  and H a s t i e . ^ 5
An a d d i t i o n a l  en ta n g le m en t  problem c i t e d  by bo th  C o f f in  
and Burger e n t a i l e d  t h e  rev iew  of s e c t a r i a n  school acco u n ts  
and re co rd s  by th e  s t a t e .  The purpose of such a u d i t i n g  would 
be t o  d e t e r m i n e  t h e  p e r c e n t a g e  o f  money s p e n t  on s e c u l a r  a s  
o p p o s e d  t o  r e l i g i o u s  a c t i v i t i e s .  " T h i s  k i n d  o f  s t a t e  
i n s p e c t i o n  and  e v a l u a t i o n  o f  t h e  r e l i g i o u s  c o n t e n t  of  a 
r e l i g i o u s  o r g a n i s a t i o n .  . . , "  t h e  C h i e f  J u s t i c e  w r o t e ,  " i s  a
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r e l a t io n s h ip  pregnant w i th  dangers  o f  e x c e s s iv e  government 
direct ion  of church sc h o o ls  and hence of churches."®**
Turning t o  th e  P e n n s y lv a n ia  s t a t u t e .  Burger l o g i c a l l y  
drey; f r o n  H a s t i e ' s  o p in i o n .  L ike  th e  C i r c u i t  Judge, he  
emphasized "the d i v i s i v e  p o l i t i c a l  p o t e n t i a l "  o f  t h e  s t a t e  
programs.97 Faced w ith  the pressures  of try in g  to  preserve  
s e c t a r i a n  s c h o o l s ,  he p r e d i c t e d ,  c h u r c h  o f f i c i a l s  and  
i n t e r e s t e d  laymen would lobby  f o r  s t a t e  s u p p o r t ,  opponents  
v/ould respond, and p o l i t i c a l  c a n d i d a t e s  would  be f o r c e d  t o  
choose s ides .  Burger c i t e d  a comment by Professor Freund and 
opinions by J u s t i c e s  Earlan and Goldberg, p r e c i s e ly  the sane  
ones E ast ie  had used, t o  lend  c r e d i b i l i t y  to  h i s  assertion.^®  
Like E a s t i e ,  Burger b e l i e v e d  t h a t  t h e  d i r e c t  payment of  
p ublic  money t o  the  s c h o o l s  d i s t i n g u i s h e d  t h i s  c a s e  from  
ear l ier  o n e s ."
Burger's  dependence on t h e  lo w er  c o u r t  o p in i o n s  s ta n d s  
in s t r i k i n g  c o n t r a s t  t o  th e  c o n c u r r in g  o p in i o n  w r i t t e n  by 
Justice Douglas, where the Chief J u s t i c e  was content t o  r e ly  
on the  r e s e a r c h  and r e a s o n in g  o f  Ju dges  C o f f i n  and H a s t i e ,  
Douglas endeavored t o  s trengthen  the  argument by introducing  
evidence that  v/ould not only corroborate the m ater ia l  used by 
the D i s t r i c t  Court ju d g e s  but w ould ,  i n  f a c t ,  p ro v id e  more 
convincing  proof  of  th e  need t o  b lo c k  p u b l i c  fu n d in g  of  
sectarian education. The b a s ic  po in t  of  disagreement between 
Burger and Douglas was the e x te n t  to  which r e l i g i o n  permeated 
the curr icu lum  of c h u r c h - r e l a t e d  s c h o o l s .  S ince  Burger  
b e l ie v e d  t h a t  t e a c h e r s  co u ld  s e p a r a t e  th e  s e c u l a r  s u b j e c t  
from a t e a c h in g  o f  r e l i g i o u s  v a l u e s  or  church d o c t r i n e ,  he
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v/£s s a t i s f i e d  w i t h  t h e  e v i d e n c e  and e x p l i c a t i o n s  o f  C o f f i n  
and H a s t i e .  Douglas ,  on th e  o t h e r  h a n d ,  was c o n v in c e d  t h a t  
r e l i g i o n  p e rv a d e d  a l l  a s p e c t s  o f  e d u c a t i o n  i n  a s e c t a r i a n  
school; and he, consequent ly ,  f e l t  im p e l le d  to  provide  proof  
t h a t  t h i s  was in d e e d  t h e  c a s e .  H is  p u r p o s e  i n  w r i t i n g  a 
concurring o p in io n  was, t h e r e f o r e ,  t o  supplem ent  th e  ev idence  
used by t h e  l o w e r  c o u r t s  a n d  t o  c o u n t e r  t h e  p o s i t i o n  
presented by Burger.
The b a s i c  p rem ise  under ly ing  Douglas '  o p in ion  was t h a t  
s t a t e  m o n ie s  s h o u ld  n o t  be a l l o c a t e d  t o  c h u r c h - r e l a t e d  
sch o o ls  b e c a u s e  t h e  "r a i s o n  d ' e t r e  o f  p a r o c h i a l  s c h o o l s  i s  
the p r o p a g a t i o n  of a r e l i g i o u s  f a i t h . " 100 To d e f e n d  t h i s  
contention ,  he b r i e f l y  d i s c u s se d  t h e  emergence of s e c t a r i a n  
schools i n  th e  United S t a t e s . 101 More im p o r ta n t ly ,  he c i t e d  
th e  r e l a t i v e l y  r e c e n t  o b s e r v a t i o n s  by a p r o n i n a n t  C a t h o l i c  
e d u c a to r  i n d i c a t i n g  t h a t  " ' i n  a p a r o c h i a l  s c h o o l  r e l i g i o n  
p e rm e a te s  t h e  w hole  c u r r i c u l u m ,  and i s  n o t  c o n f i n e d  t o  a 
s i n g l e  h a l f - h o u r  p e r i o d  i n  t h e  d a y . ' " 102 The t h r u s t  o f  h i s  
argument d e r i v e d  f rom  t h e  "Handbook o f  Schoo l  R e g u l a t i o n s "  
th a t  had been c i t e d  by Judge C o f f in  and Chief  J u s t i c e  Burger .
D oug las '  e x t e n s i v e  e x c e r p t s  f ro m  t h e  Handbook w e r e  
c a r e f u l l y  c h o s e n  t o  e m p h a s iz e  t h e  c o n t r o l  over  p a r o c h i a l  
schools by church o f f i c i a l s  and t h e  im por tance  of r e l i g i o n  i n  
the cu r r icu lum . While th e  m a jo r i t y  o p in io n  r e f e r r e d  t o  th e  
Handbook and inc luded  s h o r t  pas sag e s  from th e  g u i d e l in e s  t o  
show t h a t  r e l i g i o u s  a u t h o r i t y  was p r e s e n t  i n  t h e  s c h o o l  
sys tem , D o u g las '  d e t a i l e d  and  l e n g t h y  s e l e c t i o n s  h a v e  a 
g r e a t e r  im p a c t  i n  c o n v e y in g  t h e  m e ssa g e  t h a t  r e l i g i o n  was
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c e n t r a l  t o  t h e  p u rp o s e  an d ,  t h e r e f o r e ,  t o  t h e  c u r r i c u l u m  o f  
t h e  C a t h o l i c  s c h o o l s  i n  R hode I s l a n d .  I n  a d d i t i o n  t o  
r e f e r e n c e s  r e g a r d i n g  t h e  r e s p o n s i b i l i t i e s  o f  t h e  s c h o o l  
board, s u p e r i n t e n d e n t ,  b i s h o p ,  p a s t o r s ,  an d  com munity  
s u p e r v i s o r s ,  D oug las  r e v i e w e d  t h e  r e g u l a t i o n s  m a n d a t in g  
r e l i g i o u s  i n s t r u c t i o n  a s  a s e p a r a t e  s u b j e c t  a n d  w i t h i n  t h e
con tes t  of o th e rw is e  s e c u la r  co u r se s ,  p ro v id in g  f o r  r e l i g i o u s
*
a c t i v i t i e s  in c lu d in g  d a i l y  Mass, and govern ing  th e  s e l e c t i o n  
of s tu d e n t s .103 These, he concluded,  " a re  only  h i g h l i g h t s  of 
t h e  h a n d b o o k .  B u t  t h e y  i n d i c a t e  how p e r v a s i v e  i s  t h e  
r e l ig io u s  c o n t r o l  over th e  school and how remote t h i s  type  of 
school i s  from th e  s e c u l a r  s c h o o l . " * ^
In t a k in g  th e  p o s i t i o n  t h a t  r e l i g i o n  cannot  be d ivorced  
from any a s p e c t  of  e d u c a t i o n  i n  a p a r o c h i a l  s c h o o l ,  D oug las  
al igned h im s e l f  w i th  Rhode I s l a n d ' s  Judge C off in .  Although 
Coff in 's  ev idence  and much of h i s  r e a s o n in g  had been adopted  
by Burger, h i s  a c t u a l  judgment on t h e  r e l i g i o u s  c h a r a c t e r  of 
the  C a t h o l i c  s c h o o l s  i n  Rhode I s l a n d  was c l o s e r  t o  t h a t  of  
Douglas.
By i n c l u d i n g  e v i d e n c e  t h a t  had  b een  d i s c u s s e d  i n  t h e  
low er  c o u r t  o p i n i o n ,  D o u g las  was e s s e n t i a l l y  r e a s s e r t i n g  a 
fu n d am en ta l  p o i n t  i n  t h e  r e a s o n i n g  o f  t h e  D i s t r i c t  J u d g e .  
The r e s t o r a t i o n  of t h i s  p o i n t  was n e c e s s a r y  b e c a u s e  i t  was 
t h e  one e l e m e n t  i n  C o f f i n ' s  o p i n i o n  t h a t  h a d  n o t  b e e n  
inco rpo ra ted  by Burger  i n t o  th e  m a j o r i t y  o p in io n  and i t  was, 
so Douglas b e l ie v e d ,  t h e  l i n c h p i n  i n  C o f f i n ' s  argument.
H a s t i e ' s  r e l i a n c e  on Douglas ' A llen  d i s s e n t  e x p l a in s  t h e  
s i m i l a r i t y  i n  r e a s o n i n g  i n  H a s t i e ' s  Lemon d i s s e n t  an d  t h e
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j u s t i c e ' s  c o n c u r r i n g  o p i n i o n . ^ 0 5  Both r.ien i n s i s t e d  t h a t
a l l o c a t i o n  of p u b l i c  monies would r e q u i r e  s t a t e  s u p e r v i s i o n
to  a s s u r e  t h a t  fu n d s  w e r e  n o t  u se d  f o r  r e l i g i o u s  p u r p o s e s .
Hastie ex p la in ed :
I f  t h e  s t a t e  i s  t o  f i n a n c e  " s e c u l a r "  t e a c h i n g  i n  
p a r o c h i a l  and  o t h e r  c h u r c h - r e l a t e d  s c h o o l s ,  t h e  
s t a t e  m u s t  hav e  t h e  pow er  and r e s p o n s i b i l i t y  o f  
m o n i t o r i n g  c u r r i c u l u m  a n d  i n s t r u c t i o n  t o  a s s u r e  
t h a t  t e a c h in g  i n  t h e s e  s t a t e - s u p p o r t e d  a r e a s  i s  n o t  
so o r i e n t e d  a s  t o  i n c u l c a t e  s e c t a r i a n  o r  r e l i g i o u s  
t e n e t s  o r  d o c t r i n e s .  . . .  I t  i s  d i f f i c u l t  t o  
im a g in e  a ty p e  o f  i n t r u s i o n  by t h e  s t a t e  more 
o f f e n s i v e  t o  a r e l i g i o u s  c o m m u n i ty  t h a n  s u c h  
p e r v a s i v e  m o n i t o r i n g  a n d  i n v e s t i g a t i o n  o f  
i n s t r u c t i o n  and academ ic  o r g a n i z a t i o n  i n  o rd e r  t o  
p u r g e  t h e  s e c u l a r  a r e a s  o f - t h e  c u r r i c u l u m  o f
„ . .  . . . .  1. Af Tr e l i g i o u s  o r i e n u a c ic n . - LUO
Douglas' comments a r e  com parable ,  though h i s  to n e  i s  s h a r p e r :
The s u r v e i l l a n c e  or  s u p e r v i s i o n  of  t h e  S t a t e s  
needed  t o  p o l i c e  g r a n t s  i n v o l v e d  i n  t h e s e  . . .  
c a s e s ,  i f  p e r f o r m e d ,  p u t s  a p u b l i c  i n v e s t i g a t o r  
i n t o  e v e r y  c l a s s r o o m  a n d  e n t a i l s  a p e r v a s i v e  
m o n i to r in g  of t h e s e  church  ag en c ie s  by th e  s e c u la r  
a u t h o r i t i e s .  Y e t  i f  t h a t  s u r v e i l l a n c e  o r  
s u p e r v i s i o n  does  n o t  o c c u r  t h e  z e a l  of  r e l i g i o u s  
p r o s e l y t i s e r s  p ro m ise s  t o  c a r ry  t h e  dasL and make a 
shambles of the  E s ta b l i s h m e n t  C lause .
In  deve lop ing  t h e  argument a g a i n s t  en tang lem en t ,  Douglas 
ag a in  chose  t o  s u p p l e m e n t  t h e  r e a s o n i n g  of t h e  l o w e r  c o u r t  
judges by p ro v id in g  a d d i t i o n a l  evidence t o  show th e  dangers  
of gov e rn m en t  i n t r u s i o n .  He d e s c r i b e d ,  f o r  e x a m p le ,  t h e  
s u r v e i l l a n c e  by t h e  B r i t i s h  government over  s e c t a r i a n  s c h o o ls  
t h a t  a r e  s u p p o r t e d  by p u b l i c  m o n ie s .  In  c o n t r a s t  t o  t h e  
m in im al  r e q u i r e m e n t s  im p o s e d  on n o n p u b l i c  s c h o o l s  i n  t h e  
U n i te d  S t a t e s  t o  a s s u r e  a b a s i c  l e v e l  of  e d u c a t i o n ,  t h e  
B r i t i s h  government " e x e r t s  c o n t r o l  by p r e s c r i b i n g  s t a n d a r d s ;  
i t  r e q u i r e s  some f r e e  s c h o l a r s h i p s ;  [and]  i t  p r o v i d e s  
nondenominational membership on t h e  board  of d i  r e c t o r  s. *10® He
2 7 4
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a l so  n o te d  t h e  c o n s e q u e n c e s  when s t a t e s  a t t e m p t e d  t o  a v o i d  
d e s e g r e g a t i n g  p u b l i c  s c h o o l s  by p r o v i d i n g  p u b l i c  f u n d s  t o  
p r i v a t e  s c h o o l s ;  t h e  p r i v a t e  s c h o o l s  w e r e  f o r c e d  t o  comply 
with c o n s t i t u t i o n a l  r e q u i r e m e n t s  f o r  equal  p r o t e c t i o n  because 
they a c c e p t e d  g o v e rn m en t  m o n e y . T o  c o m p le t e  h i s  c a s e ,  he 
re tu rned  t o  Madison's "Memorial and Remonstrance" and quo ted  
what he  l a b e l l e d  an  " e x t r e m e l y  r e l e v a n t "  p a s s a g e  f rom  t h a t  
document: T a x a t i o n  t o  s u p p o r t  r e l i g i o u s  a c t i v i t i e s ,  " w i l l
destroy th e  m odera t ion  and harmony which th e  fo rb e a ra n c e  of 
our lav/s t o  in te rm e d d le  w i t h  R e l ig io n ,  has  produced amongst 
i t s  s e v e ra l  s e c t s . " -^ ^
B re n n a n 's  o p i n i o n ,  l i k e  t h o s e  of  B u r g e r  and  D o u g las ,  
drew more h e a v i l y  f ro m  t h e  Rhode I s l a n d  d e c i s i o n  t h a n  f rom  
H as t ie 's  d i s s e n t  i n  t h e  P en n sy lv an ia  case .  The g r e a t e r  va lue  
of C o f f i n ' s  o p i n i o n  l a y  n o t  so  m uch  i n  t h e  q u a l i t y  o f  
reasoning a s  i n  th e  f a c t  t h a t  t h e  Rhode I s l a n d  c a se ,  because 
i t  had gone t o  t r i a l ,  i n c lu d e d  s u b s t a n t i a l  i n f o r m a t i o n  on the  
cha rac te r  of p a ro c h ia l  s c h o o ls  and t h e  a c t u a l  e f f e c t s  t h e  law 
had had  on s e c t a r i a n  e d u c a t i o n  i n  t h a t  s t a t e .  A n o th e r  
advan tage  of  r e l y i n g  on t h e  l a t e r  c a s e  w as  i t s  u se  of t h e  
" e x c e s s iv e  e n t a n g l e m e n t "  g u i d e l i n e  p r o p o s e d  by t h e  Supreme 
C o u r t .  B o th  o f  t h e s e  f a c t o r s  a c c o u n t  f o r  B r e n n a n ' s  
i n c o r p o r a t i o n  o f  v a r i o u s  e l e m e n t s  f ro m  t h e  Rhode I s l a n d  
d ec is ion .
T he  t h r u s t  o f  B r e n n a n ' s  o p i n i o n  w a s  t h a t  t h e  
Pennsylvania and Rhode I s l a n d  law s  s e r i o u s l y  t h r e a t e n e d  th e  
in dependence  of  c h u r c h - r e l a t e d  s c h o o l s .  T h e i r  e n f o r c e m e n t  
w ould  r e s u l t ,  a s  C o f f i n  h a d  p o i n t e d  o u t ,  i n  s e v e r e
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r e s t r i c t i o n s  on t e a c h e r s ,  i n h i b i t i n g  r e g u l a t i o n s  a n d
s u r v e i l l a n c e  of  a d m i n i s t r a t i o n  a n d  c u r r i c u l u m ,  a n d
s i g n i f i c a n t  c h a n g e s  i n  a d m i s s i o n s  p o l i c i e s  an d  f a c u l t y
s e l e c t i o n  p u r s u a n t  t o  t h e  Equal  P r o t e c t i o n  C la u s e  of  t h e
F o u r t e e n t h  Amendment.111 B rennan  d i d  n o t ,  h o w ev e r ,  c i t e  t h e
s e c o n d  d a n g e r  m e n t i o n e d  by t h e  D i s t r i c t  j u d g e  -  t h e
l i k e l i h o o d  o f  p o l i t i c a l  c o n t r o v e r s y  a r i s i n g  f ro m  g r o u p s
e i t h e r  c o m p e t i n g  f o r  a i d  o r  f r o m  t h o s e  o p p o s i n g  s u c h
a s s i s t a n c e .  His c e n t r a l  c o n c e r n  l a y  in  p r e s e r v i n g  t h e
o r i g i n a l  c h a r a c te r  of the  p a r o c h ia l  school .
U n l ik e  B u r g e r ,  B rennan  was n o t  p e r s u a d e d  t h a t  t h e
s e cu la r  and r e l i g i o u s  a s p e c t s  of ed u c a t io n  could or should be
separa ted .  Rather ,  he m a in ta in ed  t h a t  educa t ion  i n  p a r o c h ia l
s c h o o l s  i n v o l v e d  t h e  i n t e g r a t i o n  of  r e l i g i o n  i n t o  t h e
c u r r i c u l u m .  R e f e r r i n g  t o  P i e r c e  and A l l e n , c a s e s  i n  w h ich
th e  C o u r t  had  ac k n o w led g e d  t h a t  c h u r c h - r e l a t e d  s c h o o l s
perform a s e c u la r  e d u c a t io n a l  s e r v i c e ,  Brennan e x p la in e d :
I  r ead  them a s  su p p o r t in g  the  p r o p o s i t io n s  t h a t  as  
an  i d e n t i f i a b l e  s e t  o f  s k i l l s  an d  an  i d e n t i f i a b l e  
quantum of kno w led g e ,  s e c u l a r  e d u c a t i o n  may be 
e f f e c t i v e l y  p r o v i d e d  e i t h e r  i n  t h e  r e l i g i o u s  
c o n t e x t  o f  p a r o c h i a l  s c h o o l s ,  o r  o u t s i d e  t h e  
c o n t e x t  o f  r e l i g i o n  i n  p u b l i c  s c h o o l s .  .. . But 
th e  S t a t e  has  no p roper  i n t e r e s t  i n  p r e s c r i b i n g  the  
p r e c i s e  forum  i n  w h ich  such  s k i l l s  and know ledge  
a r e  l e a r n e d  s i n c e  a c q u i s i t i o n  of t h i s  s e c u l a r  
e d u c a t i o n  i s  n e i t h e r  i n c o m p a t i b l e  w i t h  r e l i g i o u s  
l e a r n i n g ,  n o r  i s  i t  i n c o n s i s t e n t  w i t h  o r  i n i m i c a l  
to  r e l i g i o u s  p r e c e p t s . 112
The p u rp o se  of  p a r o c h i a l  s c h o o l s ,  Brennan had a l r e a d y  made
c l e a r  i n  h i s  d i s c u s s i o n  of t h e i r  o r i g i n s  i n  t h e  n i n e t e e n t h
c e n t u r y ,  was t o  p r o v i d e  a n  e d u c a t i o n  i n  w h ich  r e l i g i o u s
v a l u e s  and b e l i e f s  w ere  a d o m in a n t  f e a t u r e . 11 1  The s t a t u t e s
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under c o n s i d e r a t i o n  by t h e  C o u r t ,  " r e q u i r e f d j  ' t o o  c l o s e  a
p r o x i m i t y '  o f  g o v e r n m e n t  t o  t h e  s u b s i d i s e d  s e c t a r i a n
i n s t i t u t i o n s  and in  [h i s ]  view c r e a t e [ d ]  r e a l  dangers  o f  ' t h e
s e c u l a r i s a t i o n  of a creed.'"-*— *
B ren n an  v/as a b l e  t o  d i s t i n g u i s h  t h e  c a s e s  b e f o r e  t h e
Court  f ro m  t h e  p r e c e d e n t s  t h a t  had  u p h e l d  c e r t a i n  f o r m s  o f
a id .  Where Ju d g e  C o f f i n  had  f o u n d  i n  E v e r s o n  and  A l l e n
inadequate  guidance f o r  e v a lu a t in g  t h e  Bhode I s l a n d  program,
Brennan used th e s e  e a r l i e r  c a s e s  t o  p o in t  out  t h e  d i f f e r e n c e s
between what was c o n s t i t u t i o n a l l y  p e r m i s s i b l e  and what v/as
not .  B ecause  t h e  paym ent f o r  c o s t s  o f  t r a n s p o r t a t i o n  and
textbooks p rev io u s ly  had been assumed by p a r e n t s ,  t h e  a i d  f o r
these  s e r v i c e s  could  n o t  be v iewed a s  s u b s i d i e s  f o r  r e l i g i o u s
i n s t i t u t i o n s .  "The p r e s e n t  c a s e s ,  h o w e v e r ,  i n v o l v e  d i r e c t
s u b s i d i e s  o f  t a x  m o n ie s  t o  t h e  s c h o o l s  t h e m s e l v e s  and  we
cannot  b l i n k  t h e  f a c t  t h a t  t h e  s e c u l a r  e d u c a t i o n  t h o s e
schools  p rovide  goes hand i n  hand w i th  t h e  r e l i g i o u s  m is s io n
1 1 5t h a t  i s  th e  only  reason  f o r  th e  s c h o o ls '  existence."-*"*-''
In  a d d i t i o n ,  Brennan con t in u ed  t o  b e l i e v e  t h a t  t h e  two- 
p a r t  t e s t  i n t r o d u c e d  i n  t h e  A b in o to n  d e c i s i o n  was  s t i l l  
v a l i d .  D e s p i t e  t h e  f a c t  t h a t  t h e  " e x c e s s i v e  e n t a n g l e m e n t "  
r u l e  p r o v i d e d  th e  b a s i s  f o r  t h e  o p i n i o n s  o f  B u r g e r  and 
Douglas a s  w e l l  as  t h a t  of Judge C o f f in ,  Brennan r e l i e d  more 
h e a v i l y  on t h e  e a r l i e r  g u i d e l i n e s .  H is  a n a l y s i s  o f  " t h e  
o p e r a t i o n ,  p u r p o s e s ,  and  e f f e c t s  o f  t h e s e  s t a t u t e s "  l e d  him 
" in e s c a p a b l y  t o  t h e  c o n c l u s i o n  t h a t  t h e y  do i m p e r m i s s i b l y  
i n v o l v e  t h e  S t a t e s  . . . w i t h  t h e  ' e s s e n t i a l l y  r e l i g i o u s  
a c t i v i t i e s '  of  s e c t a r i a n  e d u c a t i o n a l  i n s t i t u t i o n s . "  Quoting
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ag a in  f ro m  t h e  t e s t  l a i d  down i n  A b in c t to n . he c o n t i n u e d :  "I  
t h in k  e a c h  g o v e rn m e n t  u s e s  ' e s s e n t i a l l y  r e l i g i o u s  m eans  t o  
s e r v e  g o v e r n m e n t a l  e n d s ,  w h e r e  s e c u l a r  m e a n s  w o u l d  
s u f f i c e ,  , w l l 6
Byron White,  in  h i s  d i s s e n t ,  a l s o  focused  on p u rp o ses ,  
o p e r a t i o n ,  and  e f f e c t s  b u t  c o n c lu d e d  t h a t  r e l i g i o u s  and  
s e c u l a r  f u n c t i o n s  c a n  be s e p a r a t e d  an d  t h a t  t h e  e v i d e n c e  
p resen ted  i n  t h e  Rhode I s l a n d  case  d em o n s t ra ted  an e f f e c t i v e  
s e p a r a t i o n  o f  t h o s e  f u n c t i o n s .  E a r l i e r  d e c i s i o n s  by t h e  
Supreme C o u r t  h ad  r e c o g n i s e d  t h a t  p a r o c h i a l  s c h o o l s  h a v e  a 
dual r o l e  and had acknowledged t h e  p o s s i b i l i t y  of s e p a r a t i n g  
th e  two e l e m e n t s  c f  s e c u l a r  an d  r e l i g i o u s  e d u c a t i o n .  "That  
r e l i g i o n  may i n d i r e c t l y  b e n e f i t  from governmental  a i d  t o  t h e  
secu la r  a c t i v i t i e s  of ch u rc h e s , "  he a rgued ,  "does no t  c o n v e r t  
t h a t  a i d  i n t o  an i m p e r m i s s i b l e  e s t a b l i s h m e n t  of r e l i g i o n  
•  •  •  •
" I t  i s  u n n e c e s s a r y ,  t h e r e f o r e ,  t o  u rge  t h a t  t h e  F re e
E x e r c i s e  C la u s e  of t h e  F i r s t  Amendment a t  l e a s t  p e r m i t s
governm ent  i n  some r e s p e c t s  t o  m o d i fy  and m old  i t s  s e c u l a r
programs o u t  of e x p re s s  co n ce rn  f o r  f r e e - e x e r c i s e  v a l u e s . " 11^
F o l lo w in g  a l i n e  of a r g u m e n t  n o t  u n l i k e  t h a t  u se d  by B l a c k  i n
Everson. White c o n t in u ed :
W h i le  a s t a t e  p ro g ra m  s e e k s  t o  e n s u r e  t h e  p r o p e r  
e d u c a t i o n  of  i t s  y o u n g ,  i n  p r i v a t e  a s  w e l l  a s  
p u b l i c  s c h o o l s ,  f r e e  e x e r c i s e  c o n s i d e r a t i o n s  a t  
l e a s t  counsel  a g a i n s t  r e f u s i n g  s u p p o r t  f o r  s t u d e n t s  
a t t e n d i n g  p a r o c h i a l  s c h o o l s  s im p ly  because i n  t h a t  
s e t t i n g  th e y  a r e  a l s o  b e i n g  i n s t r u c t e d  i n  t h e  
t e n e t s  o f  t h e - j f a i t h  th ey  a r e  c o n s t i t u t i o n a l l y  f r e e  
t o  p r a c t i c e . 118
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W hite  i n s i s t e d  t h a t  t h e  m a j o r i t y  o p i n i o n  i n  t h e  Rhode
Is land case  c r e a te d  "an i n s o l u b l e  paradox."  On the  one hand,
the  C o u r t  r u l e d  t h a t  p u b l i c  f u n d s  c o u l d  n o t  be u s e d  t o
support  th e  te ach in g  of r e l i g i o n .  But ,  on th e  o th e r  hand, i t
forbade th e  im p lem e n ta t io n  o f  a d m i n i s t r a t i v e  mechanisms and
p r o c e d u r e s  t o  g u a rd  a g a i n s t  t h e  m i s u s e  o f  m o n ie s  b e c a u s e
these would l e a d  to  an  e x c e s s iv e  e n tan g le m en t .11**
Ho f a u l t  i s  fo u n d  w i t h  t h e  s e c u l a r  p u r p o s e  of  t h e  
[Rhode I s lan d ]  program; t h e r e  i s  no su g g e s t io n  t h a t  
t h e  p u r p o s e  w a s  a i d  t o  r e l i g i o n  d i s g u i s e d  i n  
s e c u l a r  a t t i r e ,  nor  d o e s  t h e  C o u r t  f i n d  t h a t  t h e  
p r i m a r y  e f f e c t  o f  t h e  p rog ram  i s  t o  a i d  r e l i g i o n  
r a t h e r  th an  to  implement s e c u l a r  g o a l s .  The Court  
n e v e r t h e l e s s  f i n d s  t h a t  i m p e r m i s s i b l e  
"entanglement"  w i l l  r e s u l t  from a d m i n i s t r a t i o n  of 
t h e  p r o g r a m .  The r e a s o n i n g  i s  a c u r i o u s  a n d  
m y s t i fy in g  b land,  but  a c r i t i c a l  f a c t o r  ap p e a rs  t o  
be an u n w i l l i n g n e s s  t o  a c c e p t  t h e  D i s t r i c t  C our t 's  
e x p r e s s  f i n d i n g s  t h a t  on t h e  e v i d e n c e  b e f o r e  i t  
none of the  t e a c h e r s  h e r e  in v o lv e d  mixed r e l i g i o u s  
and s e c u l a r  i n s t r u c t i o n . 120
As ev id en t  i n  t h i s  s t a t e m e n t ,  W h i te ' s  p r i n c i p a l  o b j e c t i o n  t o
th e  C o u r t ' s  o p i n i o n  l a y  i n  t h e i r  r e l i a n c e  on t h e  " e x c e s s i v e
entanglement" t e s t .  I t s  use e s s e n t i a l l y  p rec lu d ed  th e  g iv ing
of any g o v e rn m e n t  m o n ie s  t o  c h u r c h - r e l a t e d  s c h o o l s ,  even
th o u g h  t h e  d e s i g n a t e d  u s e  o f  t h e  f u n d s  m i g h t  b e  f o r
l e g i t i m a t e  s e c u l a r  p u r p o s e s ,  and t h i s ,  W h i te  c o n t e n d e d ,
in f r in g e d  on th e  r i g h t  of  f r e e  e x e r c i s e .
By c o n c e n t r a t i n g  on t h e  e x c e s s iv e  en tang lem en t  argument,
White n o t  only  found h im s e l f  a t  odds w i t h  t h e  D i s t r i c t  Court
judges  f rom  Rhode I s l a n d  b u t  he  a l s o  d i s t i n g u i s h e d  h i s
p o s i t io n  from t h a t  of t h e  m a j o r i t y  on t h e  P ennsy lvan ia  Court.
Judges Luongo and Troutman, w r i t i n g  b e f o r e  t h e  Walz d e c i s io n ,
had r e l i e d  on the  purpose  and p r im ary  e f f e c t  t e s t s ;  they  had
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i n s i s t e d  on t h e  p o s s i b i l i t y  of s e p a r a t i n g  s e c u l a r  f rom  
r e l i g i o u s  educa t ion ,  anc they  had adhered  t o  th e  p r i n c i p l e  of 
r e l i g i o u s  n e u t r a l i t y . 121 However, t h e y  had no r e a s o n  t o  
c o n s id e r  t h e  i d e a  of  e n t a n g l e m e n t  o t h e r  t h a n  t h e  f a c t  t h a t  
Hast ie  warned of  p o l i t i c a l  c o n f l i c t  and e x c e s s iv e  s u p e r v i s io n  
i n  h i s  d i s s e n t .  W h i t e ' s  o p i n i o n  w as  g o v e r n e d  by t h e  
s u c c e s s io n  o f  d e c i s i o n s  b e g i n n i n g  w i t h  t h e  P e n n s y l v a n i a  
D i s t r i c t  C o u r t  r u l i n g  i n  Lenton an d  i n c l u d i n g  Walz and  
DiCenso. But t h i s  d i s s e n t  was a r e a c t i o n  t o ,  r a t h e r  t h a n  a 
ref inement c r  r e i t e r a t i o n  o f ,  the  p reced ing  d e c i s io n s .
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P u r s u a n t  t o  t h e  C o u r t ' s  r u l i n g  i n  1971 ,  t h e  E a s t e r n  
P e n n s y lv a n ia  D i s t r i c t  C o u r t  e n j o i n e d  any p a y m e n ts  f o r  
s e rv ic e s  rendered  under th e  P ennsy lvan ia  Educa t ion  Act a f t e r  
t h e  d e c i s i o n  w as  h a n d e d  down. The l o w e r  c o u r t  r u l e d  
unan im ously  t o  p e r m i t  t h e  S t a t e  t o  r e i m b u r s e  s c h o o l s  f o r  
s e rv ic e s  performed p r i o r  t o  t h a t  d e c i s i o n . 1 2 2  a r e s u l t ,
p l a i n t i f f s  i n  t h e  e a r l i e r  c a s e  a g a i n  b r o u g h t  s u i t ,  c h a r g i n g  
t h a t  the  D i s t r i c t  Court had e r r e d  i n  a l lo w in g  the  payment of 
$24 m i l l i o n  t o  c o m p e n s a te  s e c t a r i a n  s c h o o l s  f o r  s e c u l a r  
s e r v i c e s  c o n t r a c t e d  by t h e  S t a t e . T h i s  c a s e ,  Lemon v. 
Kurtzman -  .£1, was a r g u e d  b e f o r e  t h e  Supreme C o u r t  on 8 
November 1972. The j u s t i c e s ,  i n  a s p l i t  d e c i s i o n ,  a f f i r m e d  
th e  r u l i n g  o f  t h e  D i s t r i c t  C o u r t  on 2 A p r i l  1973 .  C h ie f  
J u s t i c e  Burger ag a in  w ro te  th e  o p in io n  f o r  t h e  m a jo r i t y .  He 
was jo in e d  by J u s t i c e s  Blackmum, Powell and Rehnquis t  -  only  
one of  whom had  p a r t i c i p a t e d  i n  t h e  f i r s t  Lemon d e c i s i o n .  
Byron w h i t e  c o n c u r r e d  i n  t h e  ju d g m e n t  o f  t h e  m a j o r i t y .  
J u s t i c e s  B rennan  and  S t e w a r t  j o i n e d  D o u g las  i n  a s h a r p l y -  
w r i t t e n  d i s s e n t .  M a r s h a l l  a g a i n  t o o k  no p a r t  i n  t h e  
c o n s id e r a t io n  or d e c i s i o n  of th e  case .
As had been t r u e  i n  t h e  f i r s t  Lemon ca se ,  t h e  o p in io n  o f  
t h e  Supreme C o u r t  m a j o r i t y  drew d i r e c t l y  f rom  t h a t  o f  t h e  
D i s t r i c t  C o u r t .  > The same t h r e e  j u d g e s ,  H a s t i e ,  Luongo, and  
Troutman,  i s s u e d  t h e i r  o p i n i o n  i n  Lemon I I  on 22 F e b r u a r y  
1972. Basing t h e i r  judgment on t h e  Supreme C o u r t ' s  r e a s o n in g  
in  t h e  e a r l i e r  c a s e ,  t h e y  c o n c l u d e d  t h a t  t h e  p o t e n t i a l  f o r
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entanglement had been e l i m i n a t e d  v/hen t h e  Educat ion  Act v;as 
d e c l a r e d  u n c o n s t i t u t i o n a l .  The j o b  o f  t h e  C o u r t  w a s ,  
t h e r e f o r e ,  t o  " b a l a n c e  t h e  e q u i t i e s  b e t w e e n  t h e  p a r t i e s  i n  
o rd e r  t o  d e t e r m i n e  w h e t h e r  any  h a r d s h i p  o r  i n j u s t i c e  w o u ld  
r e s u l t  from e i t h e r  a  p r o s p e c t i v e  or r e t r o s p e c t i v e  a p p l i c a t i o n  
of t h e  Supreme C o u r t ' s  d e c i s i o n . " 124 S i n c e  no a d d i t i o n a l  
i n j u s t i c e  w o u ld  be i n f l i c t e d  on t h e  p l a i n t i f f s  b e c a u s e  t h e  
money f o r  t h e  s u b s i d y  h a d  a l r e a d y  b e e n  c o l l e c t e d ,  an d  s i n c e  
th e  s c h o o l s  had  d raw n  up t h e i r  b u d g e t s  e x p e c t i n g  t o  be 
r e im b u r s e d  f o r  c e r t a i n  i t e m s ,  t h e  j u d g e s  d e c i d e d  t h a t  t h e  
money could  be pa id  f o r  s e r v i c e s  r en d e re d  d u r in g  t h e  1970-71
school y ea r ."* ^
S i m i l a r l y ,  th e  m a j o r i t y  of t h e  j u s t i c e s  unders tood  t h e
q u e s t i o n  i n  t h i s  s e c o n d  Lemon c a s e  t o  be one of  e q u i t y .
Burger s t a t e d  i t  i n  t h e s e  words:
[T]he p rob lem  o f  t h e  i n s t a n t  c a s e  i s  e s s e n t i a l l y  
one r e l a t i n g  t o  t h e  a p p r o p r i a t e  scope  of  f e d e r a l  
e q u i t a b l e  r e m e d i e s ,  a  p r o b l e m  a r i s i n g  f r o m  
e n f o r c e m e n t  o f  a s t a t e  s t a t u t e  d u r i n g  t h e  p e r i o d  
be fo re  i t  had been d e c l a r e d  u n c o n s t i t u t i o n a l . - 1-26
The g u id e l i n e s  f o r  making such  a d e c i s i o n ,  he d e c la r e d ,  "a re
a s p e c i a l  b le n d  of w hat  i s  n e c e s s a ry ,  what  i s  f a i r ,  and what
i s  w o r k a b l e . " 12? R e l y i n g  on  t h e s e  c r i t e r i a ,  t h e y  c o n c lu d e d
t h a t  the  payments approved by th e  D i s t r i c t  judges  would n o t
" s u b s t a n t i a l l y  u n d e rm in e  t h e  c o n s t i t u t i o n a l  i n t e r e s t s  a t
s take  i n  Lemon 2 ."128
C en tra l  t o  th e  m a j o r i t y ' s  d e c i s i o n  was t h e  judgment t h a t
th e  r e l a t i o n s  b e tw e e n  g o v e r n m e n t  a n d  t h e  c h u r c h - r e l a t e d
s c h o o l s  no l o n g e r  h e l d  t h e  p o t e n t i a l  f o r  e x c e s s i v e
entanglement .  S ince t h e  c o n s t i t u t i o n a l  q u e s t i o n  had a l re a d y
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been d e c id e d  and no f u r t h e r  a l l o c a t i o n s  would be made, t h e
threat of p o l i t i c a l  d i s s e n s io n  had been v i r t u a l l y  e l im inated .
The n e c e s s i t y  fo r  a f i n a l  a u d i t  o f  s c h o o l  records  by t h e
State v/ould e n t a i l  minimal contact  between p ub l ic  and church
o f f i c i a l s .  And, f i n a l l y ,  the payment would in v o lv e  no "risk
of s i g n i f i c a n t  in t r u s iv e  a d m in is tr a t iv e  entanglement" because
a l l  of req u ired  s u r v e i l l a n c e  had a l r e a d y  been c o m p le t e d .1 ^
"This s i n g l e  proposed  payment," Burger w r o te ,  " r e f l e c t s  no
more than t h e  s c h o o l s '  r e l i a n c e  on prom ised  payment f o r
130expenses i n c u r r e d  by them p r i o r  t o  Ju n e  28, 1971."-1-
Under th e  f e d e r a l  sy s tem  of  government,  th e  m a jo r i ty  
a g r e e d ,  i t  i s  u n r e a s o n a b l e  f o r  s t a t e  o f f i c i a l s  n o t  t o  
a d m in is ter  a law t h a t  i s  b e in g  c h a l l e n g e d  i n  t h e  f e d e r a l  
courts .  This  i s  p a r t i c u l a r l y  t r u e  "when t h e r e  are  no t i x e c  
precedents." In such a case ,  "the choice  i s  e s s e n t i a l l y  one 
of p o l i t i c a l  d i s c r e t i o n  and on e  t h i s  C ourt  h a s  n e v e r  
c o n c e i v e d  a s  an i n c i d e n t  o f  j u d i c i a l  r e v i e w . " 1 3 1  The 
implementation of the Pennsylvania S ta tu te ,  consequently, was 
not an i r r e s p o n s i b l e  a c t  by s t a t e  o f f i c i a l s ,  but r a th er  a 
natural  c a r r y in g  o u t  o f  r e s p o n s i b i l i t i e s  d e le g a te d  by law .  
As a r e s u l t ,  t h e  s c h o o l s  s h o u l d  n o t  be p e n a l i z e d  f o r  
c o n t r a c t in g  in  good f a i t h  f o r  s e r v i c e s  t h a t  government
o f f i c i a l s  were authorized  t o  g ive .
The d i s s e n t e r s  read the case  very d i f f e r e n t l y .  To t h e i r  
way of  t h in k i n g ,  th e  c e n t r a l  q u e s t i o n  V.cte, as  i n  t h e  f i r s t  
Lemon c a s e ,  w as w h e t h e r  t h e  p a y m e n t s  v i o l a t e d  t h e  
E s t a b l i s h m e n t  C l a u s e .  B e c a u s e  t h e  F i r s t  Amendment  
p r o h i b i t i o n  had e x i s t e d  l o n g  b e f o r e  t h e  P e n n s y l v a n i a
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l e g i s l a t u r e  p a s s e d  t h e  E d u c a t i o n  A c t ,  a r e f u s a l  t o  pay 
am ounts  c o n t r a c t e d  b e f o r e  t h e  s t a t u t e  w as  d e c l a r e d  
u n c o n s t i t u t i o n a l  w a s  n o t  t h e  sa m e  a s  m a k i n g  a lav/ 
r e t r o a c t i v e .  "Here t h e r e  i s  no new r u l e  s u p p l a n t i n g  a n  o l d
ru le .  The r u l e  of  no s u b s i d y , "  D o u g la s  a s s e r t e d ,  "h a s  been
132the dominant one s in c e  t h e  days of  fladison."
R e t r o a c t i v i t y  of t h e  d e c i s io n  i n  Lemon I  goes 
t o  t h e  v e r y  c e r e  of  t h e  i n t e g r i t y  of  t h e  j u d i c i a l  
p rocess .  C o n s t i t u t i o n a l  p r i n c i p l e s  do not  r i d e  on 
t h e  e f f e r v e s c e n t  a r g u m e n t s  a d v a n c e d  by t h o s e  
seeking  to  o b ta in  u n c o n s t i t u t i o n a l  s u b s i d i e s .  The 
h a p p e n s t a n c e  o f  l i t i g a t i o n  i s  no c r i t e r i o n  f o r  
d i s p e n s i n g  t h e s e  u n c o n s t i t u t i o n a l  s u b s i d i e s  no 
m a t te r  th e  words used f o r  th e  a p o lo g ia ,  th e  su b s id y  
today g iven  t o  s e c t a r i a n  schoo ls  o u t  of t a x p a y e r s '  
m onies  ex c ee d s  by f a r  t h e  " t h r e e  p en c e"  w h ich  
Madison condemned i n  h i s  R em onstrance .-33
The tone  of D oug las '  com ments  -  e v i d e n t  i n  h i s  c h o i c e  c f
words such as " e f f e rv e s c e n t "  and "happenstance" -  conveys h i s
b e l i e f  t h a t  l o b b y i s t s  and  lav /m a k ers  had  a c t e d  w i t h  f u l l
know ledge  t h a t  t h e  a p p r o p r i a t i o n s  v i o l a t e d  t h e  F i r s t
Amendment.
D ouglas  v/as c o n v i n c e d  t h a t  t h e  E d u c a t i o n  A c t  was t h e  
p roduc t  of  a p o l i t i c a l  p l o t  t o  a l l o c a t e  a s  much money t o  
s e c ta r i a n  schoo ls  a s  p o s s i b l e  b e fo r e  t h e  c o u r t s  in te rv e n e d .
The i s s u e s  p r e s e n t e d  i n  t h i s  ty p e  of  c a s e  a r e  
o f t e n  c a u g h t  up i n  p o l i t i c a l  s t r a t e g i e s ,  d e s i g n e d  
t o  t u r n  j u d i c i a l  o r  l e g i s l a t i v e  m i n o r i t i e s  i n t o  
m a j o r i t i e s .  Lawyers p la n n in g  t r i a l  s t r a t e g i e s  a r e  
f a m i l i a r  w i t h  t h o s e  t a c t i c s .  B u t  t h o s e  who use  
t h e m  a n d  l o s e  h a v e  no e q u i t i e s  t h a t  m a k e  
c o n s t i t u t i o n a l  w h a t  h a s  l o n g  been  d e c l a r e d  t o  be
u n c o n s t i t u t i o n a l . *34
The m a j o r i t y ,  i n  a p p r o v i n g  t h e  paym ent o f  t h e  $24 m i l l i o n ,  
s i m p l y  w a s  c o o p e r a t i n g  i n  t h i s  s c h e m e  t o  a c h i e v e  
u n c o n s t i tu t io n a l  ends.
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Although both  of th e  Supreme C o u r t ' s  d e c i s i o n s  i n  Lemon 
y. Kurtznan r e l y  h e a v i ly  on th e  r e s e a r c h  and r e a s o n in g  of t h e  
lower c o u r t  judges ,  both  d e c i s io n s  a l s o  p rov ide  ev idence  of 
the  j u s t i c e s  r e f i n i n g  an d  r e t h i n k i n g  t h e  a r g u m e n t s .  The 
process of  r e c a s t i n g  o p in io n s  would c o n t in u e  th roughou t  t h e  
1970s. While t h e  j u s t i c e s  would i n e v i t a b l y  t a k e  heed of  th e  
lower c o u r t  r u l i n g s ,  they  would f i n d  th e m s e lv e s  b u i ld in g  more 
on t h e i r  own p r e c e d e n t s ,  r e c o n s i d e r i n g  an d  r e v i s i n g  t h e i r  
e a r l i e r  d e c i s i o n s  i n  l i g h t  o f  l e g i s l a t i v e  a c t i o n  a n d  
p o l i t i c a l  p r e s s u re s .
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Court, F r a n k fu r t e r  exp la ined :  " [T]he  p r i v a t e  and u n fo rm u la ted  
i n f l u e n c e s  w h ic h  n ay  work upon l e g i s l a t i o n  a r e  n o t  open  t o  
j u d i c i a l  p r o b in g .  'The d e c i s i o n s  o f  t h i s  c o u r t  f r o n  t h e  
beginning le n d  no s u p p o r t  w hatever  t o  th e  as sum ption  t h a t  t h e  
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THE 3 U EG EE COURT: REFIIIIITG AHD EEDEFIHIEG
Lemon v. Kurtznan (1971) was a w a te r sh e d  c a s e .  I t  was  
d i s t i n c t i v e  i n  t h a t  i t  was t h e  one ca s e  i n v o l v i n g  a i d  t o  
s e c t a r i a n  s c h o o l s  i n  which  b o th  J u s t i c e  B lack  and Chief  
J u s t i c e  Burger p a r t i c i p a t e d .  As such i t  p r o v id e s  a l i n k  
between th e  " a b s o l u t i s t "  p o s i t i o n  s e t t l e d  on by Black  and 
what has commonly been described  a s  a "balancing" approach, 
employed by the  C hief  J u s t i c e .  D e s p i t e  t h e i r  agreement on 
the r e s u l t s  o f  Lemon, B lack  and Burger h e ld  z unclan e n t a l l y  
d if feren t  perceptions  of the meaning of the r e l ig i o n  c lauses  
of the  F i r s t  Amendment. B lack  never  e n t i r e l y  su cceed ed  i n  
persuading h i s  c o l l e a g u e s  t o  read th e  Amendment a s  &n 
absolute p ro h ib i t io n ,  but he s i g n i f i c a n t l y  influenced t h e i r  
reasoning and provided a strong a l l y  t o  those who opposed aid  
to  c h u r c h - r e l a t e d  s c h o o l s .  Burger,  in  c o n t r a s t ,  c a l l e d  f o r  
"preserv ing  d o c t r i n a l  f l e x i b i l i t y  and r e c o g n i s i n g  the need  
for  a s e n s i b l e  and r e a l i s t i c  a p p l i c a t i o n  o f  th e  R e l i g i o n  
Clauses."^- These d i f f e r e n t  p ercept ions  account, in  part,  for  
the  tren d  o f  c h u r c h - s t a t e  d e c i s i o n s  b e f o r e  but e s p e c i a l l y
after  the Lemon d ec is io n .
The id e a  of "balancing" and t h e  em phasis  on " s e n s i b l e  
and r e a l i s t i c  app l ica t ion"  i n v i t e d  numerous s u i t s  invo lv ing  
aid  t o  s e c t a r i a n  s c h o o l s .  These w ere  d ec id e d  by th e  Supreme 
Court b etw een  1972 and 1985. The i n i t i a l  i n v i t a t i o n ,  i t  
should be noted, was extended t o  s t a t e  l e g i s l a t u r e s  seeking  
s o l u t i o n s  t o  th e  enormous c o s t s  o f  e d u c a t io n .  S t a t e  and
294
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local governments welcomed th e  p o s s i b i l i t y  of curbing o v era l l  
educational c o s t s  simply by supplementing the budgets of the  
nonpublic  s c h o o l s .  L e g i s l a t o r s  i n  many s t a t e s  had l i m i t e d  
c h o ic e s  in  t h i s  r e s p e c t  s i n c e  ta x p a y e r s '  anger had r e s u l t e d  
in  t a x c a p  l a w s ,  w hich  p u t  a c e i l i n g  on a l l  p u b l i c  
expenditures. But p ub lic  a id  to  nonpublic schools  created a 
d i f f e r e n t  problem s i n c e  t h e  v a s t  m a jo r i ty  of th e  s c h o o l s  
r e c e iv in g  p u b l i c  g r a n t s  were c h u r c h - r e l a t e d .  Thus, groups  
and i n d i v i d u a l  ta x p a y e rs  i n i t i a t e d  s u i t s  t o  c h a l l e n g e  such 
programs as v i o l a t i o n s  or the Establishment Clause.
As t h e  Supreme C o u r t  s o u g h t  t o  a d j u d i c a t e  t h i s  i s s u e ,  
i t s  d e c i s i o n s  r e f i n e d  a n d  r e w o r k e d  t h e  c r i t e r i a  f o r  
c o n s t i t u t i o n a l l y  p e r m i s s i b l e  f o r m s  o f  a i d .  The j u s t i c e s  
s t r u g g l e d  t o  d i f f e r e n t i a t e  b e tw e e n  p ro g ra m s  t h a t  s e r v e  a 
l e g i t im a te  s e c u la r  purpose and th o s e  t h a t  m igh t  a r f o r d  some 
b e n e f i t  t o  r e l i g i o n .  U s i n g  t h e  C o u r t ' s  d e c i s i o n s  a s  
g u i d e l i n e s ,  l a w m a k e r s  d e s i g n e d  t h e i r  p ro g ra m s  t o  a v o i d  
c o n s t i t u t i o n a l  r o a d b l o c k s ,  o f t e n  r e l y i n g  on t e c h n i c a l i t i e s  
r a t h e r  t h a n  s u b s t a n t i v e  q u a l i f i c a t i o n s .  In  t u r n ,  t h e  
j u s t i c e s  h a v e  r e s p o n d e d  w i t h  f u r t h e r  r e f i n e m e n t s .  In  some 
cases ,  when th e o ry  and im p le m e n ta t io n  proved no t  t o  co in c id e ,  
i n d i v i d u a l  j u s t i c e s  have  c a l l e d  f o r  r e v e r s a l  of e a r l i e r  
d e c i s i o n s .  A r e v i e w  of r e c e n t  c a s e s  w i l l  i l l u s t r a t e  t h e s e
p o in ts .
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On 25 June 1973 th e  Supreme Court  handed down d e c i s io n s  
i n  th r e e  ca se s  in v o lv in g  a i d  t o  s e c t a r i a n  s c h o o ls :  L e v i t t  v. 
Committee f o r  P u b l ic  Educat ion  and R e l i c io u s  L i b e r t y  (PEARL). 
S loan  v. Lemon, and  C o m m it te e  f o r  P u b l i c  E d u c a t io n  and 
R e l i g i o u s  L i b e r t y  v. N v o u i s t . L e v i t t  r e s u l t e d  f ro m  a Hew 
York S t a t e  law  p a s s e d  i n  A p r i l  1970, b e f o r e  Lemon was 
dec id ed .2 S l o a n  a n d  H v c u i s t . h o w e v e r ,  d e v e l o p e d  f ro m  
s t a t u t e s  passed  i n  t h e  wake of  Lemon. Sloan r e s u l t e d  from a 
P e n n s y lv a n ia  lav/ p u sh ed  t h r o u g h  w i t h i n  tw o  m o n th s  o f  t h e  
Supreme C o u r t ' s  r u l i n  g i  n Lemon: t h i s  l a w ,  e n t i t l e d  t h e  
"Parent Reimbursement Act f o r  Konpublic E duca t ion ,"  p rov ided  
funds t c  p a r t i a l l y  r e im burse  p a r e n t s  f o r  the  c o s t  of t u i t i o n  
f o r  c h i l d r e n  a t t e n d i n g  p r i v a t e ,  i n c l u d i n g  c h u r c h - r e l a t e d ,  
s c h o o l s .  The S t a t e  a p p e a l e d  t h e  D i s t r i c t  C o u r t ' s  summary 
judgment t h a t  t h e  law was u n c o n s t i t u t i o n a l ,  and t h e  Supreme 
Court  h e a r d  o r a l  a r g u m e n t  f o r  S lo a n  v. Lemon on 16 A p r i l  
1973.2 On t h e  same d ay , la w y e rs  appeared  b e fo re  t h e  bench t o  
a rg u e  t h e  c o n s t i t u t i o n a l i t y  of  a Hew York S t a t e  law  t o  h e l p  
cover  t h e  c o s t s  o f  m a i n t e n a n c e  i n  n o n p u b l i c  s c h o o l s  and  t o  
a l l e v i a t e  t h e  f i n a n c i a l  b u r d e n  of  p a r e n t s  who s e n t  t h e i r  
c h i ld re n  t o  p r i v a t e  s c h o o ls .4 The r e s u l t a n t  c a se ,  PEARL v*. 
Nvouist. p i t t e d  a s p e c i a l  i n t e r e s t  group a g a i n s t  t h e  New York 
S ta te  Commissioner of Educa t ion ,  Ewald B. Nyquist .
J u s t i c e  Lewis  Powell  w ro te  t h e  m a jo r i t y  o p in io n s  in  bo th  
S loan  and N v o u i s t . d e c l a r i n g  t h e s e  l a w s  v i o l a t i o n s  o f  t h e  
F i r s t  Amendment. P o w e l l  began  by r e c o g n i z i n g  t h a t  t h e
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con tes ted  la w s  had been "designed* a l b e i t  u n s u c c e s s fu l ly ,  t o
t a i l o r  s t a t e  a i d  i n  a  manner n o t  in c o m p a t ib le  with, t h e  r e c e n t
d e c i s i o n s  o f  t h i s  C o u r t . " ^  s i n c e  t h e  C o u r t ' s  r e a s o n i n g  i n
IsJsJDOJ3 h a d  f o c u s e d  o n  t h e  p o t e n t i a l  f o r  e x c e s s i v e
e n t a n g le m e n t ,  t h e  l e g i s l a t o r s  i n  P e n n s y l v a n i a  and  New York
a d o p te d  p ro g ra m s  w h ich  th e y  b e l i e v e d  w ould  n o t  r e q u i r e
government s u r v e i l l a n c e .  The P en n sy lv an ia  p la n  p ro v id e d  f o r
r e im b u r s e m e n t  f o r  c o s t s  of  t u i t i o n  -  up to  $75 f o r  e a c h
d ep en d en t  i n  e l e m e n t a r y  s c h o o l  and $150 f o r  e a ch  c h i l d
a t t e n d i n g  p r i v a t e  s e c o n d a r y  s c h o o l .  R e v i e w i n g  t h e
p ro v is io n s ,  Powell commented:
In  a n  e f f o r t  t o  a v o i d  t h e  " e n t a n g le m e n t "  p r o b l e m  
t h a t  f l a w e d  i t s  p r i o r  aid* s t a t u t e ,  . . . t h e  new 
l e g i s l a t i o n  s p e c i f i c a l l y  p r e c l u d e s  t h e  
a d m i n i s t e r i n g  a u t h o r i t y  from having  any " d i r e c t i o n ,  
s u p e r v i s i o n  o r  c o n t r o l  o v e r  t h e  p o l i c y  
d e t e r m in a t io n s ,  p e r s o n n e l ,  cu r r icu lu m ,  program of  
i n s t r u c t i o n  o r  a n y  o t h e r  a s p e c t  o f  t h e  
a d m i n i s t r a t i o n  or o p e r a t i o n  of any nonpublic  schoo l  
or s c h o o l s . "  S i m i l a r l y ,  t h e  s t a t u t e  im p o s e s  no 
r e s t r i c t i o n s  o r  l i m i t a t i o n s  on t h e  u se s  t o  w h ic h  
t h e  r e i m b u r s e m e n t  a l l o t m e n t s  c a n  be p u t  by t h e  
q u a l i f y i n g  p a r e n t s . 6
The New York s t a t u t e ,  s i g n e d  i n t o  law  i n  Kay 1 9 7 2 ,  i n c l u d e d
s im i l a r  f e a t u r e s .  A p a r e n t  hav ing  an  annual t a x a b l e  income
of l e s s  th a n  $5,000 co u ld  be re im bursed  up to  $50 f o r  t u i t i o n
of each  c h i l d  a t t e n d i n g  p r i v a t e  e l e m e n t a r y  s c h o o l  a n d  up t o
$100 f o r  each  one a t t e n d i n g  s e c o n d a r y  s c h o o l ; i n  a d d i t i o n
taxpayers  whose a d j u s t e d  g ro s s  incomes d id  not exceed  $25,000
w ere  a f f o r d e d  some t a x  r e l i e f .  S c h o o ls  h a v i n g  a h i g h
c o n c e n t r a t i o n  of  s t u d e n t s  f r o m  lo w - in c o m e  f a m i l i e s  c o u l d
r e c e i v e  g r a n t s  f ro m  t h e  s t a t e  f o r  m a in t e n a n c e  a n d  r e p a i r s .
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Such g r a n t s  w ere  i d e n t i f i e d  i n  t h e  s t a t u t e  a s  " c l e a r l y
n
s e c u la r ,  n e u t r a l  or n o n - id e o lo g i c a l  i n  n a tu re .
The Court i s s u e d  s e p a r a t e  r u l i n g s  f o r  S loan and r iv c u i s t ;
how ever ,  t h e  r e a s o n i n g  em ployed  by t h e  j u s t i c e s  was g iv e n
f u l l e r  e x p l i c a t i o n  i n  t h e  Mvcruist  d e c i s i o n ,  w h i l e  t h e
d i s t i n g u i s h i n g  e l e m e n t s  w e re  t r e a t e d  i n  t h e  S lo a n  o p i n i o n .
In  d e c i d i n g  M vciu is t . t h e  C o u r t  r u l e d  by a v o t e  of s e v e n  t o
two t h a t  s t a t e  paym ent  o f  t h e  c o s t s  of m a i n t e n a n c e  and
r e p a i r s  f o r  p a r o c h i a l  s c h o o l s  w as  u n c o n s t i t u t i o n a l .  By a
v o te  of s i : :  t o  t h r e e ,  t h e  j u s t i c e s  found  t h e  com pan ion
p r o g r a m s  f o r  t u i t i o n  r e i m b u r s e m e n t  a n d  t a x  r e l i e f
u n c o n s t i t u t i o n a l .  D i v i d i n g  a l o n g  t h e  same l i n e s ,  s i ; ;  t o
th r e e ,  t h e  j u s t i c e s  d e te rm ined  t h a t  t h e  t u i t i o n  re im bursem ent
program cha l len g ed  i n  Sloan v .  Lemon was a l s o  im p e rm iss ib le .
In  b o th  c a s e s ,  J u s t i c e  P o w e l l  m e asu red  t h e  s p e c i f i c
p r o v i s i o n s  a g a i n s t  t h e  p r e c e d e n t s  t h a t  had  been  s e t  i n
Everson. A l l e n , and Lemon. Consequent ly ,  h i s  d ec is io n -m ak in g
p r o c e s s  was e s s e n t i a l l y  one of  r e f i n i n g  and c l a r i f y i n g  t h e
b o u n d a r i e s  o f  a c c e p t a b l e  a p p r o p r i a t i o n s .  I n  m ak ing  h i s
ju d g m e n t s ,  he u sed  t h e  same t h r e e - p a r t  t e s t  t h a t  had  b een
employed i n  Lemon.
Both l a w s  m e t  t h e  r e q u i r e m e n t  o f  h a v i n g  a " s e c u l a r
l e g i s l a t i v e  purpose."  Powell  ex p la in e d :
17 e do not q u e s t i o n  t h e  p r o p r i e t y ,  and f u l l y  s e c u l a r  
c o n t e n t ,  o f  New Y o rk ' s  i n t e r e s t  i n  p r e s e r v i n g  a 
h e a l th y  and s a f e  e d u c a t io n a l  environment f o r  a l l  of 
i t s  s c h o o lc h i ld r e n .  And we  do no t  doubt -  indeed ,  
we f u l l y  r e c o g n i z e  -  t h e  v a l i d i t y  of t h e  S t a t e ' s  
i n t e r e s t  i n  prom oting  p l u r a l i s m  and d i v e r s i t y  among 
i t s  p u b l i c  a n d  n o n p u b l i c  s c h o o l s .  Nor do we . 
h e s i t a t e  t o  acknowledge t h e  r e a l i t y  of i t s  concern  
f o r  a n  a l r e a d y  o v e r b u r d e n e d  p u b l i c  s c h o o l  s y s te m
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1I
t licit  n i g h t  s u f f e r  i n  t h e  e v e n t  t h a t  a s i g n i f i c a n t  
p e r c e n t a g e  of  c h i l d r e n  x i r e s e n t l y  a t t e n d i n g  
n o n p u b l i c  s c h o o l s  s h o u ld  abandon  t h o s e  s c h o o l s  i n  
fav o r  of the  p u b l i c  s c h o o l s . 8
T u rn in g  t o  t h e  q u e s t i o n  o f  w h e th e r  t h e s e  lav/s  had a 
"p r im a ry  e f f e c t "  t h a t  ad v a n c e d  r e l i g i o n ,  P o w e l l  c o n c lu d e d  
t h a t  a l l  t h r e e  p a r t s  o f  t h e  Hew York s t a t u t e  a s  w e l l  a s  t h e  
reimbursement program i n  P e n n s y l v a n i a  p r o v i d e d  s u b s t a n t i a l  
b e n e f i t s  t o  t h e  s e c t a r i a n  s c h o o ls  i n  t h e i r  r e s p e c t i v e  s t a t e s .  
The " m a in te n a n c e  and  r e p a i r "  p r o v i s i o n s  o f  t h e  Hew York 
e d u c a t i o n  a c t  d i f f e r e d  f rom  r e im b u r s e m e n t  f o r  c o s t s  of  
t r a n s p o r t a t i o n  a p p r o v e d  i n  E v e rso n  and  t h e  s u p p l y i n g  of  
t e x tb o o k s  u p h e ld  i n  A l i e n  b e c a u s e  i n  b o th  of  t h e  e a r l i e r  
cases p a ro c h ia l  school  s tu d e n t s  or  t h e i r  p a r e n t s  r e c e iv e d  th e  
b e n e f i t s  a s  a p a r t  o f  g e n e r a l  p r o g r a m s  t o  a s s i s t  a l l  
s c h o o lc h i ld re n .^  In c o n t r a s t ,  th e  g r a n t s  f o r  maintenance and 
r e p a i r s  went o n ly  t o  n o n p u b l i c  s c h o o l s .  Of even  g r e a t e r  
i m p o r t a n c e  w a s  t h e  f a c t  t h a t  t h e  s t a t e  p l a c e d  no 
q u a l i f i c a t i o n s  on  how t h e  money c o u l d  be u s e d ;  t h i s  
d i s t i n g u i s h e d  t h e  Hew York s t a t u t e  f rom  t h e  c o n d i t i o n s  i n  
T i l t o n  v. R icha rdson , a case  in v o lv in g  s t a t e  a i d  t o  s e c t a r i a n  
c o l l e g e s . 10 I n  t h e  e a r l i e r  c a s e ,  t h e  C o u r t  had  a p p ro v e d  
co n s t ru c t io n  g r a n t s  t o  c o l l e g e s  so long  a s  t h e  b u i ld in g s  were 
not used f o r  r e l i g i o u s  purposes .  " I f  t h e  S t a t e  may no t  e r e c t  
b u i l d i n g s  i n  w h ich  r e l i g i o u s  a c t i v i t i e s a r e  t o  t a k e  p l a c e , "  
Powell  r e a s o n e d ,  " i t  may n o t  m a i n t a i n  su ch  b u i l d i n g s  or  
renovate them when th ey  f a l l  i n t o  d i s r e p a i r . " 11
The l i m i t a t i o n  t h a t  g r a n t s  h o t  e x c e e d  f i f t y  p e r c e n t  o f  
the  amount ex p en d ed  f o r  c o m p a r a b le  s e r v i c e s  i n  t h e  p u b l i c
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sc h o o ls  was i n a d e q u a t e .  F in d i n g  a p a r a l l e l  b e tw e e n  t h a t
s t i p u l a t i o n  and a s i m i l a r  r e s t r i c t i o n  on payment of s a l a r i e s
in  t h e  Rhode I s l a n d  a c t  f o u n d  u n c o n s t i t u t i o n a l  i n  Lemon/
DiCenso, t h e  J u s t i c e  commented t h a t  "a m ere  s t a t i s t i c a l
judgment w i l l  n o t  s u f f i c e  a s  a g u a r a n t e e  t h a t  s t a t e  f u n d s
w i l l  not be used t o  f i n a n c e  r e l i g i o u s  e d u c a t i o n . " ^
D e a l in g  w i t h  t h e  p ro g ram  f o r  t u i t i o n  r e i m b u r s e m e n t ,
Po \ /e i l  fo u n d  t h e  " c o n t r o l l i n g  q u e s t i o n "  t o  be " w h e th e r  t h e
f a c t  t h a t  t h e  g r a n t s  a r e  d e l i v e r e d  t o  p a r e n t s  r a t h e r  t h a n
s c h o o l s  i s  of su c h  s i g n i f i c a n c e "  a s  t o  r e n d e r  t h e  p rog ram
c o n s t i t u t i o n a l . 13 While acknowledging t h a t  a g a in  3 v e r s  on and
Til 1 en p r o v i d e d  p r e c e d e n t s  f o r  s u s t a i n i n g  a s s i s t a n c e  on t h e
grounds t h a t  i t  b e n e f i t e d  t h e  c h i ld r e n ,  Powell ca u t io n e d  t h a t
d i s b u r s e m e n t  of  a i d  t o  p a r e n t s  r a t h e r  t h a n  t o  s c h o o l s  " i s
only one among many f a c t o r s  t o  be co n s id e red ."1^ In  Bverson
the s e r v i c e  was one "provided i n  common to  a l l  c i t i z e n s "  and
was " 'so  s e p a r a t e  and  so  i n d i s p u t a b l y  marked o f f  f rom  t h e
r e l i g i o u s  f u n c t i o n ' "  t h a t  i t  w ould  " f a i r l y  be  v ie w e d  a s  [a
r e f l e c t i o n ]  o f  a n e u t r a l  p o s t u r e  t o w a r d  r e l i g i o u s
i n s t i t u t i o n s . " 13 I n  f t l l e n  t h e  r e c o r d s  i n d i c a t e d  t h a t
t e x tb o o k s  c o u l d  o n l y  be p r o v i d e d  f o r  s e c u l a r  c o u r s e s . 13
C o n seq u en t ly ,  i n  n e i t h e r  i n s t a n c e  was t h e  c h i l d - b e n e f i t
th e o ry  used  t o  c i r c u m v e n t  t h e  p r o h i b i t i o n  a g a i n s t  a i d  t o
c h u rc h - r e la te d  s c h o o l s .  In  c o n t r a s t :
[ I ] t  i s  p r e c i s e l y  t h e  f u n c t i o n  o f  Hew York's lav/ t o  
p r o v i d e  a s s i s t a n c e  t o  p r i v a t e  s c h o o l s ,  t h e  g r e a t  
m a j o r i t y  of  w h ic h  a r e  s e c t a r i a n .  By r e i m b u r s i n g  
p a r e n t s  f o r  a p o r t i o n  o f  t h e i r  t u i t i o n  b i l l ,  t h e  
S t a t e  s e e k s  t o  r e l i e v e  t h e i r  f i n a n c i a l  b u rd e n s  
s u f f i c i e n t l y  t o  a s s u r e  t h a t  t h e y  c o n t i n u e  t o  h a v e  
t h e  o p t i o n  t o  s e n d  t h e i r  c h i l d r e n  t o  r e l i g i o n -
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o r ie n te d  sc h o o ls .  And w h i l e  t h e  o the r  pu rposes  f o r  
t h a t  a id  -  t o  p e r p e t u a t e  a  p l u r a l i s t i c  e d u c a t io n a l  
environment and t o  p r o t e c t  t h e  f i s c a l  i n t e g r i t y  of 
o v e r b u r d e n e d  p u b l i c  s c h o o l s  -  a r e  c e r t a i n l y  
u n e x c e p t i o n a b l e /  t h e  e f f e c t  of  t h e  a i d  i s  
unmis takably  t o  p rov ide  d e s i r e d  f i n a n c i a l  su p p o r t  
f o r  nonpub i ic ,  s e c t a r i a n  i n s t i t u t i o n s .  *?
That t h e  paym ent  was made i n  t h e  fo rm  of r e i m b u r s e m e n t  was
i r r e l e v a n t  so f a r  a s  t h e  q u e s t i o n  o f  e s t a b l i s h m e n t  was
concerned.***
The a rg u m e n t  t h a t  t h i s  p ro g ra m  o f  r e i m b u r s e m e n t s  was 
d e s ig n e d  to  p ro m o te  f r e e  e x e r c i s e  of  r e l i g i o n  w as  a l s o  
u n te n a b le .  E n d e a v o r in g  t o  a s s u r e  t h e  r i g h t  o f  t h e  poo r  t o  
choose nonpublic  e d u c a t io n  f o r  t h e i r  c h i ld r e n ,  Powell  s t a t e d ,  
" the  s t a t e  h a s  t a k e n  a s t e p  w h ic h  can  o n ly  be r e g a r d e d  a s  
one1 advancing ' r e l i g i o n . " - 2
Pow el l 's  N y au is t  d e c i s i o n ,  which r e v e r s e d  t h e  d e c i s io n  
of t h e  D i s t r i c t  C o u r t ,  f o u n d  t h a t  r e i m b u r s e m e n t s  and  t a x  
b e n e f i t s  o f f e r e d  no m i t i g a t i o n  t o  t h e  i s s u e  of s e p a r a t i o n .20 
"The q u a l i f y i n g  p a r e n t  i n  e i t h e r  p rogram  r e c e i v e s  t h e  same 
form of encouragement and r ew ard  f o r  sending h i s  c h i l d r e n  t o  
nonpublic s c h o o ls . " 2* The t a x  b e n e f i t  program, t h e  J u s t i c e  
charged, was a " r e c e n t  in n o v a t io n ,  occas ioned  by th e  growing 
f i n a n c i a l  p l i g h t  o f  su ch  n o n p u b l i c  i n s t i t u t i o n s . "  The 
lawmakers,  he im p l i e d ,  used t h i s  dev ice  because  t h e  Supreme 
Court  had  a p p r o v e d  t a x  e x e m p t i o n s  f o r  c h u r c h e s  i n  t h e  Walz 
d e c i s i o n ,  and t h e y  b e l i e v e d  t h a t  t h e  t a x  b e n e f i t s  w o u ld  be 
upheld i n  a s i m i l a r  manner.22
The p a r a l l e l  w as  n o t ,  P o w e l l  w r o t e ,  so  c l o s e  a s  t h e  
l e g i s l a t o r s  h a d  s u r m i s e d .  He n o t e d  t h r e e  c r i t i c a l  
d i s t i n c t i o n s .  F i r s t ,  he p o i n t e d  o u t  t h a t  t h e  a l l o w a n c e  o f
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ta:: exemptions f o r  churches  had a long  h i s t o r y ,  d em o n s t ra t in g  
t h a t  n e i t h e r  p o l i t i c a l  c o n f l i c t  no r  e x c e s s i v e  e n t a n g l e m e n t  
would r e s u l t  from such a p o l i c y .23 Second, he examined t h e  
purposes behind th e  two programs. The exem ption  f o r  church 
p r o p e r t y  "was a p r o d u c t  n o t  of  any p u r p o s e  t o  s u p p o r t  o r  t o  
s u b s id iz e ,  b u t  of a f i s c a l  r e l a t i o n s h i p  des igned  t o  minimize 
involvement and en tang lem en t  between Church and S t a t e . "  In  
c o n t r a s t ,  th e  t a x  b e n e f i t  p lan  "would ten d  t o  i n c r e a s e  r a t h e r  
t h a n  l i m i t  t h e  in v o lv e m e n t . '> 24 T h i r d ,  t h e  t a x  e x e m p t io n  
uph e ld  i n  T7alz w as  n o t  an  e x c l u s i v e  p r i v i l e g e  g iv e n  o n ly  t o  
churches. The exemption g ra n te d  t o  churches  a p p l i e d  t o  e t h e r  
n o n - p r o f i t  o r g a n i s a t i o n s  a s  w e l l ;  w h e r e a s ,  t h e  b e n e f i t  
a l lo w e d  by Hew York S t a t e  a p p l i e d  o n ly  t o  p a r e n t s  whose 
c h i l d r e n  a t t e n d e d  n o n p u b l i c  s c h o o l s  and  p r i m a r i l y  t o  t h o s e  
whose y o u n g s t e r s  w e re  e n r o l l e d  i n  s e c t a r i a n  s c h o o l s . 23 
S p e c i a l  t a x  b e n e f i t s  of  t h i s  s o r t ,  he d e c l a r e d ,  " c an n o t  be 
squared w i th  t h e  p r i n c i p l e  of n e u t r a l i t y  e s t a b l i s h e d  by th e  
d e c is io n s  of t h i s  C o u r t . " ^
The " i m p o r t a n c e  o f  c o m p e t in g  s o c i e t a l  i n t e r e s t s "  l e d  
Powell t o  c o n s id e r  t h e  q u e s t i o n  of en tan g lem en t  even though 
none of  t h e  t h r e e  c o n t e s t e d  p r o g r a m s  had  m e t  t h e  " p r im a ry  
e f f e c t "  t e s t .  C o n c ed in g  t h a t  a n n u a l  r e e x a m i n a t i o n  of  t h e  
p rog ram s  w ou ld  n o t  be n e c e s s a r y ,  t h e  J u s t i c e  ob sex v ed  t h a t  
" p r e s s u r e  f o r  f r e q u e n t  e n l a r g e m e n t  o f  t h e  r e l i e f  i s  
p r e d i c t a b l e . " 2? He based h i s  d ed u c t io n  on ev idence  r e l a t i n g  
to  g e n e r a l  a i d  p r o g ra m s  a n d  on t h e  e x p r e s s e d  d e s i r e  of  t h e  
S ta te  t o  avo id  assum ing  r e s p o n s i b i l i t y  fo r  e d u c a t in g  c h i l d r e n
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p rev io u s ly  e n r o l l e d  i n  p r i v a t e  i n s t i t u t i o n s .  An added f a c t o r
was the  "deeply em otiona l"  n a tu r e  of i s s u e s  in v o lv in g  church-
s t a t e  r e l a t i o n s .  In  l i g h t  o f  t h e s e  c o n s i d e r a t i o n s ,  P o w e l l
c o n c l u d e d  t h a t  " w h i l e  t h e  p r o s p e c t  o f  [ p o l i t i c a l ]
d i v i s iv e n e s s  may no t  a lone  w a r r a n t  t h e  i n v a l i d a t i o n  of s t a t e
laws t h a t  o th e rw is e  s u rv iv e  th e  c a r e f u l  s c r u t i n y  r e q u i r e d  by
t h e  d e c i s i o n s  o f  t h i s  C o u r t ,  i t  i s  c e r t a i n l y  a 'w a r n i n g
signal*  no t  to  be i g n o r e d . " 29
The C o u r t  f o u n d  "no c o n s t i t u t i o n a l l y  s i g n i f i c a n t
d i s t i n c t i o n s "  b e tw e e n  t h e  t u i t i o n  r e im b u r s e m e n t  p rogram
a d o p ted  i n  Lieu York and  t h a t  em p loyed  i n  P e n n s y l v a n i a . 29
However, t h e  i n t e r v e n e r s  i n  t h e  Pennsy lvan ia  case p r o f e r r e d  a
d i s t i n c t i o n ,  and J u s t i c e  Pov/ell ad d res sed  t h e i r  c o n te n t io n  i n
h i s  op in ion  f o r  Sloan v. Lemon. Because th e  Hew York Lav/ had
provided g r a n t s  only  fo r  lov/-income p a r e n t s ,  i n t e rv e n o r s  had
a rg u e d ,  " i t  would be r e a s o n a b l e  t o  p r e d i c t  t h a t  th e  g r a n t
would, in  f a c t ,  be used t o  pay t u i t i o n ,  ren d e r in g  t h e  p a ren t
a m ere  ' c o n d u i t*  f o r  p u b l i c  a i d  t o  r e l i g i o u s  s c h o o l s . "  In
c o n t r a s t ,  a l l  p a r e n t s  o f  n o n p u b l ic  school  c h i ld r e n  would be
reimbursed  by th e  S t a t e  of P en n sy lv a n ia .29 Powell d i sm is se d
t h e  a rg u m e n t  s i n c e  t h e  C o u r t ' s  j u d g m e n t  i n  M v c u is t  had n o t
been dependent on the  su g g e s te d  r e a s o n in g .
I n s t e a d ,  we l o o k  t o  t h e  s u b s t a n c e  of t h e  p rog ram ,  
and  no m a t t e r  how i t  i s  c h a r a c t e r i z e d  i t s  e f f e c t  
r e m a i n s  t h e  same. The S t a t e  h a s  s i n g l e d  o u t ' a  
c l a s s  o f  i t s  c i t i z e n s  f o r  a s p e c i a l  e c o n o m i c  
b e n e f i t .  Whether  t h a t  b e n e f i t  be v ie w e d  a s  a 
s im ple  t u i t i o n  su b s id y ,  a s  an  i n c e n t i v e  t o  p a r e n t s  
t o  send t h e i r  c h i l d r e n  t o  s e c t a r i a n  sch o o ls ,  or as  
a r e w a r d  f o r  h a v i n g  done s o ,  a t  b o t to m  i t s  i n t e n d e d  
consequence i s  t o  p r e s e r v e  and s u p p o r t  r e l i g i o n -  .
. o r i e n t e d  i n s t i t u t i o n s . 31
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The t h r e e  d i s s e n t e r s  i n  M v c u i s t . C h ie f  J u s t i c e  B u rg e r  
and  J u s t i c e s  W h i t e  a n d  R e h n q u i s t ,  d i s a g r e e d  w i t h  t h e  
d i s t i n c t i o n s  made by P o w e l l  and fo u n d ,  i n s t e a d ,  t h a t  t h e  
e a r l i e r  d e c i s i o n s  by t h e  C o u r t  s u p p o r t e d  t h e  p r o v i s i o n s  i n  
th e  Mew York and P e n n s y l v a n i a  s t a t u t e s .  I n  a d d i t i o n ,  t h e y  
p o i n t e d  t o  t h e  need  t o  b a l a n c e  t h e  r i g h t  o f  f r e e  e x e r c i s e  
a g a in s t  t h e  p r o h i b i t i o n  o f  an e s t a b l i s h m e n t .  White went even 
f u r t h e r ,  i n s i s t i n g  t h a t  th e  broader  need of th e  community t o  
p ro v id e  q u a l i t y  e d u c a t i o n  f o r  i t s  young p e o p l e  s h o u ld  be 
taken i n t o  account.
R e h r .q u i s t ' s  d e c i s i o n ,  j o i n e d  by B u rg e r  and  W h i te ,  
r e j e c t e d  t h e  C o u r t ' s  r e a s o n i n g  v / i t h  r e g a r d  t o  bo th  t h e  
r e im b u r s e m e n t s  and  t h e  t a x  b e n e f i t s  a l l o w e d  u n d e r  t h e  New 
York la w .  B e g in n in g  v / i t h  a r e v i e w  of t h e  Wals d e c i s i o n ,  he  
i n s i s t e d  t h a t  a l lo w in g  t a x  b e n e f i t s  t c  p a r e n t s  of  p a ro c h ia l  
school c h i ld r e n  was f u r t h e r  from th e  verge  of e s t a b l i s h m e n t  
than  t h e  g r a n t in g  of  exemptions t o  t h e  churches  them se lves .32  
In  a d d i t i o n ,  he c h a r g e d  t h a t  t h e  l o g i c  em p loyed  t o  j u s t i f y  
t a x  e x e m p t io n s  b e c a u s e  o f  a l o n g  an d  s u c c e s s f u l  h i s t o r y  b u t  
to  deny s i m i l a r  p r i v i l e g e s  because they a r e  in n o v a t io n s  was
sp u r io u s .  33
R e g a r d l e s s  o f  w h a t  t h e  C o u r t  c h o o s e s  t o  c a l l  t h e  
New York p l a n ,  i t  i s  s t i l l  a b s t e n t i o n  f r o m  
t a x a t i o n ,  an d  t h a t  a b s t e n t i o n  s t a n d s  on  no 
d i f f e r e n t  t h e o r e t i c a l  f o o t i n g ,  i n  t e rm s  of running - 
a f o u l  of t h e  E s t a b l i s h m e n t  C l a u s e ,  f rom  any o t h e r  
d e d u c t i o n  o r  e x e m p t i o n  c u r r e n t l y  a l l o w a b l e  f o r  
r e l i g i o u s  c o n t r i b u t i o n s  o r  a c t i v i t i e s .  The 
i n v a l i d a t i o n  of  t h e  New York p l a n  i s  d i r e c t l y  
c o n t ra ry  t o  t h i s  C o u r t ' s  pronouncements i n  Walz.34
C i t i n g  b o th  E v e r so n  and  A l l e n . R e h n q u i s t  d e f e n d e d  t h e
r e im b u r s e m e n t  p rog ram  a s  c o n s i s t e n t  w i t h  t h e  p o l i c y  o f
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" b e n e v o le n t  n e u t r a l i t y . "  I n  b o th  c a s e s ,  t h e  C o u r t  had  
acknowledged t h a t  t h e  a id  g iv e n  t o  p a r e n t s  and c h i l d r e n  might  
a f f o r d  some b e n e f i t  t o  t h e  s c h o o l s  t h e m s e l v e s  b u t  had  
n e v e r t h e l e s s  d e t e r m i n e d  t h a t  t h e  a s s i s t a n c e  w a s  
c o n s t i t u t i o n a l .  The r e i m b u r s e m e n t  p r o g r a m  w a s  a l s o  
c o n s i s t e n t  w i th  t h e  p r i n c i p l e  of n e u t r a l i t y  because  t h e  S t a t e  
was s i m p l y  " e f f e c t u a t i n g  t h e  s e c u l a r  p u r p o s e  o f  t h e  
e q u a l i s a t i o n  of th e  c o s t s  of e d u c a t i n g  Hew York c h i l d r e n  t h a t  
a r e  b o rn e  by p a r e n t s  who se n d  t h e i r  c h i l d r e n  t o  n o n p u b l i c  
s c h o o l s . 1,35
R e h n q u i s t  c o n c lu d e d  h i s  d i s s e n t  by p o i n t i n g  t o  t h o s e  
f a c t o r s  t h a t  had  l e d  l e g i s l a t o r s  t o  e n d o r s e  t h e s e  m e a s u r e s .  
The f i n a n c i a l  d i f f i c u l t i e s  f a c i n g  p r i v a t e  s c h o o ls  c o n s t i t u t e d  
s u f f i c i e n t  rea so n  f o r  " those  who w ish  t o  keep a l i v e  p l u r a l i s m  
in  ed u c a t io n  t o  o b t a i n  th rough  l e g i s l a t i v e  channe ls  forms of 
p e r m i s s i b l e  p u b l i c  a s s i s t a n c e  w h i c h  w e r e  n o t  t h o u g h t  
n e c e s s a r y  a g e n e r a t i o n  a g o ."  Changes  i n  c i r c u m s t a n c e s  
j u s t i f i e d ,  i n d e e d  m a n d a te d ,  f l e x i b i l i t y  and  i n n o v a t i o n  by 
lawmakers, and t h e  Court  h a s  t h e  co r respond ing  o b l i g a t i o n  t o  
" d i s t i n g u i s h  b e t w e e n  a new e x e r c i s e  o f  p o w e r  w i t h i n  
c o n s t i t u t i o n a l  l i m i t s  and  a n  e x e r c i s e  of l e g i s l a t i v e  power 
which t r a n s g r e s s e s  t h o s e  l i m i t s . " ^
The C h i e f  J u s t i c e ,  i n c l u d i n g  t h e  P e n n s y l v a n i a  
reimbursement program i n  h i s  d i s s e n t ,  a l s o  d i s a g r e e d  w i th  t h e  
C o u r t ’s use  of  p r e c e d e n t s . 37 w h e re  t h e  m a j o r i t y  had f o u n d  
c r i t i c a l  d i s t i n c t i o n s  b e t w e e n  t h e  e a r l i e r  c a s e s  a n d  t h o s e  
under c o n s id e r a t i o n ,  Burger d i s c o v e r e d  a c o n s i s t e n t  p r i n c i p l e  
u n d e r l y i n g  t h e  e a r l i e r  d e c i s i o n s  t h a t  w as  p e r f e c t l y
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a p p l i c a b le  t o  th e  Pennsy lvan ia  and Hew York programs. This  
p r i n c i p l e  was " t h a t  th e  E s ta b l i s h m e n t  Clause does n o t  f o r b i d  
governments, s t a t e  or f e d e r a l ,  t o  e n ac t  a program of g en e ra l  
w e l f a r e  u n d e r  w h ic h  b e n e f i t s  a r e  d i s t r i b u t e d  t o  p r i v a t e  
in d iv id u a l s ,  even though many of those  i n d i v i d u a l s  may e l e c t  
t o  u s e  t h o s e  b e n e f i t s  i n  w a y s  t h a t  ' a i d *  r e l i g i o u s  
i n s t r u c t i o n  o r  w o r s h i p . " ^  Rather  th an  being  based  on l o g i c ,  
he e x p l a i n e d ,  t h i s  " f u n d a m e n ta l  p r i n c i p l e  . . .  i s  p r e m i s e d  
more on e x p e r i e n c e  and  h i s t o r y . "  I t  i s  a l s o  t h e  p r e f e r r e d  
outcome when t h e  f r e e  e x e r c i s e  c l a u s e  i s  b a l a n c e d  a g a i n s t  
th a t -w h ic h  p r o h i b i t s  an e s t a b l i s h m e n t .  In w eigh ing  th e s e  two 
c l a u s e s  a g a i n s t  e a ch  o t h e r ,  " t h e  e x p e r i e n c e d  ju d g m e n t  of  
v a r i o u s  members o f  t h i s  C o u r t"  fo u n d  t h e  s c a l e s  t i p p i n g  i n  
f a v o r  of  t h e  r i g h t  o f  f r e e  e x e r c i s e  "when t h e  l e g i s l a t i o n  
moves away from d i r e c t  a i d  t o  r e l i g i o u s  i n s t i t u t i o n s  and  
t a k e s  on t h e  c h a r c t e r  o f  g e n e r a l  a i d  t o  i n d i v i d u a l  
f a m i l i e s . "39
Com paring  t h e  f a c t s  o f  t h e  P e n n s y l v a n i a  and  New York 
c a s e s  t o  t h o s e  i n  t h e  e a r l i e r  c a s e s ,  B u rg e r  saw l i t t l e  t o  
d i s t i n g u i s h  them . The "o n ly  d i s c e r n i b l e  d i f f e r e n c e , "  t h e  
f a c t  t h a t  t h e  p ro g ra m s  u n d e r  r e v i e w  b e n e f i t e d  o n ly  p a r e n t s  
s e n d in g  t h e i r  c h i l d r e n  t o  n o n p u b l i c  s c h o o l s ,  was o f  l i t t l e  
importance.  To r e g a r d  i t  "as c o n s t i t u t i o n a l l y  m ean in g fu l ,"  
he d e c la r e d ,  " i s  t o  e x a l t  form over s u b s t a n c e . "40
B u r g e r  a l s o  c h a l l e n g e d  t h e  m a j o r i t y  f o r  b a s i n g  t h e i r  
judgment on t h e  f a c t  t h a t  th e  programs would most b e n e f i t  th e  
p a r e n t s  of  c h i l d r e n  a t t e n d i n g  c h u r c h - r e l a t e d  s c h o o l s .  The 
tendency t o  m easure  t h e  " e f f e c t "  of a law "by t h e  p e rcen tage
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of the  r e c i p i e n t s  who choose t o  use t h e  money fo r  r e l i g i o u s ,  
r a th e r  th a n  s e c u la r ,  educa t ion"  was "unsupportable ."  "[S]uch  
a c o n s i d e r a t i o n  i s  i r r e l e v a n t  t o  t h e  c o n s t i t u t i o n a l  
de te rm ina t ion  of t h e  ' e f f e c t '  of a s t a t u t e . " 41
J u s t i c e  W h i te  p r e f a c e d  h i s  d i s s e n t i n g  o p i n i o n  w i t h  an  
overview  of  t h e  p ro b lem  t h a t  h a d  i m p e l l e d  l e g i s l a t i o n ,  n o t  
j u s t  i n  New Y ork  a n d  P e n n s y l v a n i a  b u t  t h r o u g h o u t  t h e  
coun try .42 Over f i v e  m i l l i o n  c h i l d r e n  a t t e n d e d  p r i v a t e  
s c h o o l s  i n  1972 ,  and o f  t h e s e  e i g h t y - t h r e e  p e r c e n t  w e re  
e n r o l l e d  i n  Roman C a t h o l i c  s c h o o l s .  S i x t y - t w o  p e r c e n t  of 
n o n p u b l ic  s c h o o l  e n r o l l m e n t  was c o n c e n t r a t e d  i n  e i g h t  
i n d u s t r i a l i z e d ,  u r b a n i z e d  s t a t e s .  Thus th e  s i x  p e r c e n t  
annual d e c l i n e  i n  n o n p u b l i c  s c h o o l  e n r o l l m e n t  w ou ld  h av e  
se r ious  consequences i n  those  s t a t e s  where the dependence on 
p r i v a t e  e d u c a t i o n  w as  g r e a t e s t . j n l i g h t  o f  t h e s e  
s t a t i s t i c s ,  White cau t io n ed ,  th e  Court should "proceed w i th  
t h e  u tm o s t  c a r e  i n  d e c i d i n g  t h e s e  c a s e s , ” f o r  t h e  r i g h t  of  
paren ts  " to  f o l lo w  the d i c t a t e s  of t h e i r  conscience  and seek 
a r e l i g i o u s  a s  w e l l  a s  s e c u l a r  e d u c a t i o n "  s h o u l d  be t a k e n  
i n t o  a c c o u n t  a s  w e l l  a s  t h e  n e e d  t o  g u a r d  a g a i n s t  
e s tab l  ishm ent. 4 *
White began h i s  argument by c h a l l e n g i n g  t h e  C ourt's  
majority opinion i n  Lemon, p a r t ic u la r ly ,  i t s  r e l ia n c e  on the 
"excessive entanglement" t e s t .  R eiterating  the  concerns he 
had s t a t e d  i n  a s e p a r a te  o p in io n  in  Lemon, w h i t e  i n s i s t e d  
th a t  th e  use of  t h a t  t e s t  c r e a t e d  an i n s o l u a b l e  dilemma by 
forbidding the s t a t e s  from adm in ister ing  a s s i s ta n c e  programs.. 
He then added:
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But w h a t e v e r  t h e  w e i g h t  ana c o n t o u r s  o f  
e n t a n g l e m e n t  a s  a s e p a r a t e  c o n s t i t u t i o n a l  
c r i t e r i o n ,  i t  i s  o f  remote r e le v a n c e  to  t h e  c a s e s  
b efo re  us v / ith  r e s p e c t  t o  th e  v a l i d i t y  of  t u i t i o n  
g ra n ts  or ta x  c r e d i t s  i n v o l v i n g  or r e q u ir in g  no 
r e la t io n s h ip s  what soever between the S ta te  and any 
church or any church s c h o o l . 4 5
Insofar as the maintenance and repair grants v/ere concerned,
White had " l i t t l e  d i f f i c u l t y "  i n  f i n d i n g  them a l s o  t o  be
c o n s t i t u t i o n a l . ^
The c r i t i c a l  q uest ion  White determined, was whether the
Wew York and P en n sy lv a n ia  programs v i o l a t e d  th e  t e s t  of
"primary e f f e c t . "  In h i s  judgm ent ,  they d id  n o t .  The t e s t ,
he d ec la red ,  " is  one o f  ’p r im a r y ’ e f f e c t  n o t  any e f f e c t . "
[Emphasis W hite 's ]  Conceding t h a t  both s t a t e s  had adopted
a s s i s t a n c e  programs i n  order  t o  p revent  the  d em ise  of the
parochial school systems, he concluded th a t  "preserving the
s e c u l a r  f u n c t i o n s  o f  t h e s e  s c h o o l s  i s  t h e  o v e r r i d i n g
consequence of these  lav/s and th e  r e s u l t in g ,  but in c id e n ta l ,
benef i t  to  r e l i g i o n  should not  in v a l id a te  them.
Turning to  L e v i t t  v. PEARL, the th ird  ch u rch -s ta te  case
d e c id e d  on 25 J u n e  1973 ,  t h e  C o u r t  r u l e d  e i g h t  t o  one t h a t  a
New York law passed  i n  1970 a p p r o p r i a t i n g  funds  t o  re im burse
nonpublic sc h o o ls  f o r  v a r i o u s  s e r v i c e s  mandated under s t a t e
law was u n c o n s t i t u t i o n a l .  Of p a r t i c u l a r  c o n c e r n  t o  t h e
j u s t i c e s  was the. p r o v i s i o n  t o  pay t h e  s c h o o l s  f o r  t h e
" a d m in is t r a t io n ,  g rad in g  and t h e  com pil ing  and r e p o r t i n g  of
th e  r e s u l t s  of  t e s t s  a n d  e x a m i n a t i o n s "  s i n c e  m o s t  of t h e
t e s t s  v/ere t h o s e  p r e p a r e d  by t h e  t e a c h e r s  t h e m s e l v e s .
Rev iew ing  t h e  lav / ,  C h ie f  J u s t i c e  B u r g e r ,  who w r o t e  t h e
o p i n i o n  f o r  t h e  m a j o r i t y ,  n o t e d  t h a t  i t  c o n t a i n e d  "no
308
Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.
p r o v i s i o n  a u t h o r i s i n g  s t a t e  a u d i t s  o f  s c h o o l  f i n a n c i a l  
r e c o r d s "  n o r  r e q u i r i n g  t h e  s c h o o l s  " t o  s u b m i t  r e p o r t s  
a c c o u n t i n g  f o r  t h e  m o n e y s  r e c e i v e d  a n d  how t h e y  a r e  
e x p e n d e d . "43 ^ h e  f a i l u r e  o f  t h e  S t a t e  " t o  a s s u r e  t h a t  
i n t e r n a l l y  p rep a re d  t e s t s  a r e  f r e e  of r e l i g i o u s  i n s t r u c t i o n "  
l e d  t h e  j u s t i c e s  t o  c o n c l u d e  t h a t  t h i s  a c t ,  t o o ,  w as  
c o n s t i t u t i o n a l l y  f law ed .49
Again  d i s t i n g u i s h i n g  t h e  s t a t u t e  under  c o n s i d e r a t i o n  
from th o se  r u l e d  c o n s t i t u t i o n a l  i n  Everson and A l ie n . Burger  
found t h e  1970 lav? a l low ed  " s t a t e - s u p p o r t e d  a c t i v i t i e s  of  a 
s u b s t a n t i a l l y  d i f f e r e n t  c h a r a c t e r  f rom  bus r i d e s  or  s t a t e -  
provided t e x tb o o k s . " 50 Quoting Lemon, he added: " ' [ i ] n  te rm s
of p o t e n t i a l  f o r  in v o lv in g  some a s p e c t  of f a i t h  o r  m o ra ls  in  
se cu la r  s u b j e c t s ,  a t e x tb o o k ' s  c o n te n t  i s  a s c e r t a i n a b l e ,  bu t  
a t e a c h e r ' s  h an d l in g  of a sub jec t ,  i s  n o t . ' " ^ *
In a b r i e f  c o n c u r r in g  o p in io n ,  J u s t i c e s  Douglas, 3rennan 
and M arshall  s t a t e d  t h e i r  b e l i e f  t h a t  th e  C our t 's  d e c i s i o n  i n  
L e v i t t  was " c o m p e l l e d "  by t h e i r  d e c i s i o n s  i n  N vc tu is t  and 
Sloan. 52 Only Byron White d i s s e n t e d ,  w i th o u t  comment, from 
the  L e v i t t  r u l i n g .
The s u p r e m e  C o u r t ' s  h a n d l i n g  o f  t h e  t h r e e  c a s e s  
d i s c u s s e d  above  s e t  t h e  p a t t e r n  t h a t  w ould  be f o l l o w e d  
th r o u g h o u t  t h e  s e v e n t i e s .  S in c e  t h e  j u s t i c e s ,  f o r  t h e  m o s t  
p a r t ,  a g r e e d  on t h e  t e s t s  t h a t  s h o u ld  be used  t o  d e t e r m i n e  
c o n s t i t u t i o n a l i t y ,  t h e  a r e a  o f  d i s a g r e e m e n t  l a y  i n  t h e i r  
e f f o r t s  t o  a p p l y  t h e s e  g u i d e l i n e s  t o  p a r t i c u l a r  s t a t u t e s .  
The r e s u l t  was  a s e r i e s  o f  s p l i t  d e c i s i o n s ,  r e f l e c t i n g  t h e  
f a c t  t h a t  t h e  j u s t i c e s  em p lo y e d  d i f f e r e n t  c r i t e r i a  when
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i  c o m p a r i n g  t h e  c a s e s .  W here  some o b s e r v e d  g e n e r a l  
s i m i l a r i t i e s ,  o t h e r s  f o c u s e d  on s p e c i f i c  d i f f e r e n c e s .  The 
i n c l i n a t i o n  of a j u s t i c e  t o  f i n d  s i m i l a r i t i e s  o r  d i f f e r e n c e s  
was not de te rm ined  by a s t r i c t  r e a d in g  of the  F i r s t  Amendment 
o r  o f  t h e  p r e c e d e n t s  b u t  r a t h e r  by t h e  i n d i v i d u a l s  
p r e d i s p o s i t i o n  t o  a p p ro v e  o r  d i s a p p r o v e  of g o v e rn m en t  
a s s i s t a n c e  f o r  s e c t a r i a n  s c h o o l s .
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U h e e l e r  v. B a r r e r a . d e c i d e d  by t h e  C o u r t  on 10 Ju n e  
1974, p r e s e n t e d  a new s e t  o f  q u e s t i o n s  f o r  c o n s i d e r a t i o n .  
This  was a c l a s s  a c t i o n  s u i t  b r o u g h t  by p a r e n t s  o f  c h i l d r e n  
a t t e n d i n g  p a r o c h i a l  s c h o o l s . 53 They c h a rg e d  t h a t  s c h o o l  
o f f i c i a l s  f o r  t h e  s t a t e  o f  M i s s o u r i  had a r b i t r a r i l y  and 
i l l e g a l l y  d e n i e d  t h e i r  c h i l d r e n  s e r v i c e s  s t i p u l a t e d  by 
f e d e r a l  law  in  T i t l e  I  of t h e  E le m e n ta ry  and s e c o n d a r y  
E d u c a t io n  A ct o f  1965. The A c t  had  a u t h o r i s e d  f e d e r a l  
a s s i s t a n c e  f o r  e d u c a t io n a l ly  d e p r iv e d  c h i ld r e n  i n  both p u b l ic  
and p r i v a t e  s c h o o l s  b u t  had  d e l e g a t e d  r e s p o n s i b i l i t y  f o r  
ad m in i s t e r in g  t h e  funds t o  l o c a l  p u b l i c  ed u c a t io n  o f f i c i a l s .  
Congress  had  l e f t  t h e  a d m i n i s t r a t i o n  of t h e  A ct  t c  l o c a l  
o f f i c i a l s  so a s  t o  avoid  " f e d e r a l i z i n g "  e d u c a t io n a l  p o l i c y ­
making.5^ In  a d d i t i o n ,  lav/raakers had recogn ized  t h a t  c e r t a i n  
p rog ram s ,  i f  m anda ted  f o r  c h u r c h - r e l a t e d  s c h o o l s ,  would 
v i o l a t e  s t a t e  c o n s t i t u t i o n a l  r e s t r i c t i o n s  in v o lv in g  church-  
s t a t e  s e p a r a t i o n ,  and t h e i r  i n t e n t  w as  n o t  t o  o v e r r i d e  w i t h  
f e d e r a l  l e g i s l a t i o n  t h e  s t a t e  p r o h i b i t i o n s  a g a i n s t  a i d  t o  
p a ro ch ia l  sc h o o ls .55
M i s s o u r i  o f f i c i a l s  h ad  a p p r o v e d  t h e  e x p e n d i t u r e  of 
f e d e r a l  f u n d s  f o r  t e a c h e r s  i n  p u b l i c  s c h o o l s  t o  p r o v i d e  
remedial i n s t r u c t i o n  but  had d en ied  such an ex p e n d i tu re  f o r  
p a roch ia l  sc h o o ls .  They had, however,  s a n c t io n e d  th e  use of  
g o v e r n m e n t  money f o r  m o b i l e  e d u c a t i o n a l  s e r v i c e s  a n d  
equipment, v i s u a l  a i d s ,  and e d u c a t i o n a l  r a d io  and t e l e v i s i o n .  
But t h e  p a r o c h i a l  s c h o o l s  r e f u s e d  any s e r v i c e s  o t h e r  t h a n
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; those p rov ided  i n  t h e  p u b l i c  s c h o o ls  on th e  grounds t h a t  t h e  
s t a t u t e  had  c a l l e d  f o r  " c o m p a r a b le "  s e r v i c e s  i n  t h e  p u b l i c  
and n o n p u b l i c  s c h o o l s . 56 As a r e s u l t ,  f a r  l e s s  money p e r  
p u p i l  had b een  expended  f o r  e l i g i b l e  s t u d e n t s  i n  p r i v a t e ,  
s choo ls .
In  a d e c i s i o n  t h a t  was w r i t t e n  by J u s t i c  Harry Blackmun,
th e  Supreme C o u r t  a f f i r m e d ,  by a v o t e  of  e i g h t  t o  one ,  t h e
d e c i s i o n  o f  t h e  C o u r t  of  A p p e a l s  t h a t  t h e  g r o s s  d i s c r e p a n c y
i n  e x p e n d i t u r e s  w as  a v i o l a t i o n  o f  t h e  c o m p a r a b i l i t y
r e q u i r e m e n t .  The j u d g e s  f ro m  t h e  E ig h th  C i r c u i t  C o u r t  had
" r e a s o n e d  t h a t  a l t h o u g h  t h e  A c t  was g e n e r a l l y  t o  be
accommodated t o  s t a t e  lav/, t h e  q u e s t io n  whether  T i t l e  I funds
v/ere  ' p u b l i c , '  w i t h i n  t h e  m e a n i n g  of  t h e  M i s s o u r i
C o n s t i t u t i o n  [which  e x p l i c i t l y  f o r b a d e  p u b l i c  f u n d s  f rom
b eing  p a i d  t o  s e c t a r i a n  s c h o o l s 5 ?]  m ust  n e c e s s a r i l y  be
d e c i d e d  by f e d e r a l  l a w . "  R e g a r d i n g  t h e  q u e s t i o n  o f
e s t a b l i s h m e n t ,  t h e  judges  r e f u s e d  t o  ex p res s  an  o p in io n  s in c e
no p la n  had y e t  been im plemented .5 8
Reviev/ing th e  p r o v i s io n s  of T i t l e  I ,  Blackmun concluded
t h a t  t h e  C o n g re s s  had r e q u i r e d  " c o m p a rab le "  r a t h e r  t h a n
" i d e n t i c a l "  s e r v i c e s  and  t h a t  t h i s  w o rd in g  had  been  a d o p t e d
i n  d e f e r e n c e  t o  s t a t e  p r o s c r i p t i o n s  r e g a r d i n g  a i d  t o
s e c t a r i a n  s c h o o ls .
The key i s s u e ,  namely, w hether  f e d e r a l  a i d  i s  money 
" d o n a t e d  t o  any  s t a t e  f u n d  f o r  p u b l i c  s c h o o l  
p u r p o s e s , "  w i t h i n  t h e  m e an in g  o f  t h e  M is s o u r i  
C o n s t i t u t i o n  . . .  i s  p u r e l y  a q u e s t i o n  of  s t a t e  
and n o t  f e d e r a l  law. By c h a r a c t e r i z i n g  t h e  problem 
a s  one  i n v o l v i n g  " f e d e r a l "  and  n o t  " s t a t e "  f u n d s ,  
and  t h e n  c o n c l u d i n g  t h a t  f e d e r a l  law  g o v e r n s ,  t h e  » 
Court of  Appeals ,  we f e e l ,  i n  e f f e c t  n u l l i f i e d  th e  
A c t ' s  p o l i c y  of  a c co m m o d a t in g  s t a t e  l a w .  The
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correct  ru le  i s  th a t  the "federal law" under T i t l e  
I i s  to  th e  e f f e c t  t h a t  s t a t e  lav/ sh o u ld  not be 
d is tu rb ed .59
The choice of programs was, consequently ,  l e f t  to  the  s t a t e ,  
and, so  lo n g  a s  they  in s u r e d  com parable  programs f o r  p u b l i c  
and nonpublic sch oo ls ,  they could d isa l low  those  s e r v i c e s  t o  
sectarian  sch o o ls  th a t  would v i o l a t e  the s t a t e  c o n s t i t u t io n .
I n s o f a r  a s  t h e  F i r s t  Amendment was co n ce rn ed ,  th e  
m a jo r i ty  agreed  w i t h  th e  r u l i n g  by the Court o f  A p p ea ls .  
Since "the range o f  p o s s i b i l i t i e s  i s  a broad one and t h e  
F i r s t  Amendment i m p l i c a t i o n s  may vary a c c o r d in g  t o  th e  
precise  contours of the plan th a t  i s  form u la tec [ , ]  Blackmun 
e x p la in e d ,  . . . .  [ i ] t  would be w h o l ly  in a p p r o p r i a t e  fo r  us 
to a t tem p t  t o  render an o p in i o n  . . .  when no s p e c i f i c  p lan  
i s  b e fo re  us."^° In a d o p t in g  t h i s  t a c k ,  th e  j u s t i c e s  avo id ed  
the rough waters where they would be compelled t o  decide i f  
the Act i t s e l f  v i o l a t e d  the Establishment Clause.
J u s t i c e s  White and D ouglas  w ere  not  so c a u t i o u s  i n  
ch a r t in g  t h e i r  c o u r s e s .  W h ite ,  i n  a c o n cu rr in g  o p in i o n ,  
noted t h a t  w h i l e  th e  Court had n o t  ru le d  on w hether  payment  
of s p e c ia l  education teachers  in  parochial  s c h o o ls  would be 
c o n s t i tu t io n a l ,  they had "implied t h a t  there are  programs and 
serv ices  comparable t o  o n -the -p rem ises  in s t r u c t io n  th a t  the  
S ta te  cou ld  f u r n i s h  p r i v a t e  s c h o o l s  w i t h o u t  v i o l a t i n g  t h e  
F i r s t  Amendment." V iew in g  W heeler  v.  Barrera  a s  a r e v e r s a l  
of th e  Court's  e a r l i e r  h o l d i n g s ,  White was " p le a s a n t ly  
surprised" by t h i s  d e c i s i o n . ^
Douglas, too,  found th e  Court's reasoning in  Wheeler t o  
be i n c o n s i s t e n t  w i t h  p r io r  r u l i n g s .  "I f e a r  th e  j u d i c i a r y
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has been seduced ,” he s t a t e d ,  because t h e  d e s ig n a te d  a i d  was
i n t e n d e d  f o r  " e d u c a t i o n a l l y  d e p r i v e d ” c h i l d r e n . ® 2 The
d i s t i n c t i o n  b e tw e en  d e p r i v e d  c h i l d r e n  and  t h o s e  who a r e
normal was n o t ,  t o  h i s  way of th in k i n g ,  s u f f i c i e n t  t o  ren d e r
c o n s t i t u t i o n a l  p ro g ra m s  t h a t  w ou ld  o t h e r w i s e  be r u l e d
u n c o n s t i t u t i o n a l .  A c k n o w le d g in g  t h a t  t h e  A c t  w as  p r o b a b l y
m o t i v a t e d  by p o l i t i c a l  c o n s i d e r a t i o n s ,  D o u g la s  fo u n d  no
c o n s t i t u t i o n a l  j u s t i f i c a t i o n  f o r  a l lo w in g  i t  t o  s tand .
F e d e r a l  f i n a n c i n g  o f  an  a p p a r e n t l y  n o n s e c t a r i a n  
a s p e c t  of p a r o c h ia l  schoo l  a c t i v i t i e s ,  i f  a l low ed ,  
i s  n o t  ev en  a s u b t l e  e v a s i o n  o f  F i r s t  Amendment 
p r o h i b i t i o n s .  The p a r o c h i a l  schoo l  i s  a u n i t ;  i t s  
budget i s  a u n i t ;  p o u r in g  i n  f e d e r a l  funds f o r  what 
seem s t o  be a n o n s e c t a r i a n  p h as e  o f  p a r o c h i a l  
school  a c t i v i t i e s  " e s t a b l i s h e s "  t h e  school so t h a t ,  
i n  e f f e c t ,  i f  n e t  i n  p u r p o s e ,  i t  becom es s t r o n g e r  
f i n a n c i a l l y  and  b e t t e r  a b l e  t o  p r o s e l y t i z e  i t s  
p a r t i c u l a r  f a i t h  by hav ing  more funds  l e f t  over  f o r  
t h a t  o b je c t iv e .® 2
The broad r u l e ,  as  Douglas saw i t ,  was t h a t  no p u b l i c  monies
sh o u ld  be g r a n t e d  t o  s e c t a r i a n  s c h o o l s .  The e f f o r t s  o f
l e g i s l a t o r s  t o  s p e c i f y  how t h e  money w ould  be u se d  o r  who
would b e n e f i t  made no d i f f e r e n c e  t o  Douglas, f o r  th e  church-
r e l a t e d  s c h o o l  was a n  <en t i ty  and i t s  p u r p o s e  was r e l i g i o u s .
S i m i l a r l y ,  t h e  e f f o r t s  o f  h i s  c o l l e a g u e s  t o  d i s t i n g u i s h
b e tw e en  l e g i t i m a t e  and  i l l e g i t i m a t e  f o r m s  o f  a i d  made no
sense t o  him.
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I I I .
Meek v* P i t t e n a e r  (1975) ,  one of t h e  m os t  com plex  
cases  in v o lv in g  a i d  t o  s e c t a r i a n  s c h o o ls  and t h e  l a s t  one i n  
which Douglas p a r t i c i p a t e d ,  i l l u s t r a t e s  t h e  s h i f t i n g  t i d e s  
surrounding th e  i s s u e .  Brennan and M arsha l l ,  renouncing  t h e i r  
e a r l i e r  vo te  i n  A l l e n , a l ig n e d  them se lves  w i th  t h e  outspoken 
Douglas and d e c la r e d  u n c o n s t i t u t i o n a l  two a c t s  passed  by th e  
P e n n s y l v a n i a  l e g i s l a t u r e  i n  1 9 7 2 .  T h i s  s h i f t i n g  o f  
p o s i t i o n s  by B ren n an  and  M a r s h a l l  i n  t h e  c a s e  o f  Meek v. 
P i t t e n a e r  was s i g n i f i c a n t ,  f o r  i t  i n d i c a t e d  a w i l l i n g n e s s  t o  
weigh t h e  r e a s o n i n g  u sed  i n  an  e a r l i e r  d e c i s i o n  a g a i n s t  
su b se q u e n t  l e g i s l a t i o n . ® ^  The i n c l i n a t i o n  o f  l a w m a k e r s  t o  
ta k e  a d v a n ta g e  o f  t e c h n i c a l  d i s t i n c t i o n s  i n  a n  e f f o r t  t o  
p ro v id e  a s s i s t a n c e  t o  no n p u b l ' ic  s c h o o l s  c o n t r i b u t e d  t o  t h e  
b e l i e f  of  J u s t i c e s  Brennan and M arsha ll  t h a t  A l len  should be 
o v e r t u r n e d . 65 Of g r e a t e r  i m p o r t a n c e ,  how ever ,  was t h e i r  
re read ing  of t h e  Lemon d e c i s io n ,  which, a s  Brennan e x p la in e d ,  
i n t r o d u c e d  a f o u r t h  t e s t  -  p o l i t i c a l  e n t a n g l e m e n t  -  and ,  
c o n s e q u e n t l y ,  h a d  t h e  e f f e c t  o f  o v e r r i d i n g  A l l e n . By 
becoming ad v o c a te s  o f  s t r i c t  s e p a r a t i o n ,  Brennan and M arsha l l  
f i l l e d  a p o s i t i o n  t h a t  would o th e rw is e  have been vaca te d  by 
Douglas '  d e p a r tu re .
The Supreme Court's  d e c i s i o n  i n  Meek v.  P i t t e n g e r  a l s o  
i l l u s t r a t e s  the d i f f i c u l t y  encountered  by th e  j u s t i c e s  i n  
d e c id in g  c a s e s  i n v o l v i n g  a i d  t o  s e c t a r i a n  s c h o o l s .  The 
problem of applying the t e s t s  to  determine es tab lishm ent  was 
compounded by t h e  l e g i s l a t i v e  maneuverings t o  g e t  around
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c o n s t i t u t i o n a l  b a r r i e r s .  P r e s e n te d  w ith  t h r e e  s e p a r a te  
< programs i n v o l v i n g  a u x i l i a r y  s e r v i c e s ,  t e x t b o o k s ,  and  
in s tru c t io n a l  equipment, a m ajority  of  the j u s t i c e s  could not  
agree on a l l  a s p e c ts  of the d e c i s io n .  J u s t i c e  Stewart wrote  
t h e  o p i n i o n  o f  t h e  C ourt  f o r  a l l  but t h e  l o a n i n g  o f  
t e x t b o o k s . B y  a v o t e  o f  s i x  t o  t h r e e ,  t h e  j u s t i c e s  
declared u n co n s t i tu t io n a l  the  providing of a u x i l ia r y  s e r v ic e s  
and in s t r u c t io n a l  equipment and, by the  same margin, upheld 
the lo a n in g  o f  t e x tb o o k s .  But t h e  Court was d iv id e d  i n t o  
three  s e p a r a te  groups:  Blackmun and P ow el l  agreed  w i t h  
Stewart on a l l  p o in ts ;  Douglas, Brennan, and Marshall would 
have in v a l id a ted  a l l  parts  of the s ta tu te ;  and Burger, White 
and Rehnquist would have upheld a l l  three  programs.
In a d d i t i o n ,  t h e  j u s t i c e s  used t h i s  o p p o r tu n i ty  t o  
r e s o l v e  t h e  i s s u e s  l e f t  open t h e  y e a r  b e fo r e  i n  t h e  Wheeler  
v. Barrera d ec is io n .  As White had pointed out,  the Court had 
im p l ied  t h a t  a s t a t e  m ight  be a b l e  t o  come up w i t h  programs  
or s e r v i c e s  f o r  n o n p u b l ic  s c h o o l s  t h a t  would a v o id  th e  
quagmire of entanglement. The r u l in g  i n  Meek, however, made 
clear that  that  p o s s i b i l i t y  was remote.
The background o f  Meek v.  P i t t e n o e r  i s  a s  f o l l o w s .  In  
July 1972, the Pennsylvania General Assembly authorized  three  
program s t o  a i d  c h i l d r e n  i n  n o n p u b l i c  s c h o o l s .  The 
" a u x i l i a r y  s e r v i c e s "  p r o v i d e d  under A c t  194 i n c l u d e d  
counseling,  t e s t i n g ,  and p sy c h o lo g ic a l  s e r v ic e s ,  speech and 
h e a r i n g  t h e r a p y ,  t e a c h i n g  and r e l a t e d  s e r v i c e s  f o r  
e x c e p t i o n a l  c h i l d r e n ,  "and such o th e r  s e c u l a r ,  n e u t r a l ,  
nonideological  s e r v i c e s  a s  are of b e n e f i t  t o  nonpublic school
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c h i l d r e n  and  a r e  p r e s e n t l y  o r  h e r e a f t e r  p r o v i d e d  t o  p u b l i c  
school children."**7 The two p a r t s  of  Act 195 in c lu d e d  the  
l o a n i n g  o f  t e x t b o o k s  t o  n o n p u b l i c  e l e m e n t a r y  and s e c o n d a r y  
s c h o o l  s t u d e n t s  an d  t h e  l o a n i n g  of  i n s t r u c t i o n a l  m a t e r i a l s  
and e q u ip m e n t  d i r e c t l y  t o  n o n p u b l i c  s c h o o l s .  The b i l l  
d e f i n e d  " m a t e r i a l s "  t o  i n c l u d e  p e r i o d i c a l s ,  p h o t o g r a p h s ,  
maps, c h a r t s ,  sound  r e c o r d i n g s ,  f i l m s ,  "or any p r i n t e d  and  
p u b l i s h e d  m a t e r i a l s  of  a s i m i l a r  n a t u r e . "  "E qu ipm en t"  
r e f e r r e d  t o  p r o j e c t i o n ,  r e c o r d i n g ,  a n d  l a b o r a t o r y  
equipment.*’®
A t a x p a y e r  s u i t  c h a l l e n g e d  t h a t  t h e  l a w s  v i o l a t e d  t h e  
E s tab l ishm en t  Clause because  most  of th e  s c h o o ls  were church-  
a f f i l i a t e d  and ,  a s  s u c h ,  w e re  g o v e rn e d  by c h u rc h  p o l i c y  and 
denom inat ional  i n t e r e s t s . 69 In  a d iv id e d  d e c i s i o n  th e  t h r e e -  
judge D i s t r i c t  Court  upheld  a l l  bu t  t h e  g r a n t in g  of  equipment 
t h a t  could be used f o r  r e l i g i o u s  purposes .  A ll  t h r e e  ju d g es  
approved t h e  lo a n  of  t e x tb o o k s ,  and a l l  t h r e e  d isapp roved  t h e  
loan ing  of equipment,  b u t  th e  o th e r  i s s u e s  were c a r r i e d  by a 
vo te  of two t o  one. The d i s s e n t i n g  o p in io n  by Judge A. Leon 
Higginbotham c h a r a c t e r i z e d  t h e  s t a t u t e s  a s  p ro d u c t s  of " the 
unswerving p e r s i s t e n c e  and p e r s e v e ra n c e  of s t a t e  l e g i s l a t u r e s  
th roughout th e  n a t i o n  i n  c o n t i n u a l l y  seek ing  t o  a l l e v i a t e  th e  
in c re a s in g  f i n a n c i a l  p l i g h t  and  monetary s t r a i n  of  n o npub l ic  
se co n d a ry  and  e l e m e n t a r y  s c h o o l s . "  And, he o b s e r v e d ,  "each  
su cces s iv e  l e g i s l a t i v e  scheme, heeding th e  sage ad m o n i t io n s  
r e f l e c t e d  i n  t h e  g r o w i n g  n u m b e r  o f  S u p r e m e  C o u r t  
p ro n o u n ce m en ts ,  becom es  i n e v i t a b l y  more s o p h i s t i c a t e d  an d
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r e f i n e d  a s  i t  e n d e a v o r s  t o  a p p r o a c h  a s  c l o s e  a s  f e a s i b l e  t o  
the  've rge '  of th e  c o n s t i t u t i o n a l  p r e c i p i c e . " 7®
The United  S t a t e s  Supreme Court  was l i k e w i s e  s e n s i t i v e  
t o  t h e  e f f o r t s  o f  s t a t e  l e g i s l a t u r e s  t o  a v o i d  c r o s s i n g  
c o n s t i t u t i o n a l  boundar ie s .  J u s t i c e  S t e w a r t ' s  m a j o r i t y  o p in io n  
commented t h a t  t h e  t e s t s  u s e d  t o  d e t e r m i n e  e s t a b l i s h m e n t  
"must n o t  be v i e w e d  a s  s e t t i n g  t h e  p r e c i s e  l i m i t s  t o  t h e  
n e c e s s a r y  c o n s t i t u t i o n a l  i n q u i r y ,  b u t  s e r v e  o n l y  a s  
g u i d e l i n e s  w i t h  w h ich  t o  i d e n t i f y  i n s t a n c e s  i n  w h ich  t h e  
o b j e c t i v e s  of t h e  E s ta b l i s h m e n t  Clause  have been im p a i re d ."71 
His e f f o r t  t o  d i s t i n g u i s h  between  programs t h a t  m igh t  p rov ide  
more than  i n c i d e n t a l  a i d  t o  s e c t a r i a n  sch o o ls  and th o s e  t h a t  
co u ld  l e g i t i m a t e l y  be v i e w e d  a s  b e n e f i t t i n g  t h e  c h i l d  
a p p e a re d  i n c o n s i s t e n t  t o  o t h e r  members of  t h e  C o u r t .  Bo th  
Brennan and R ehnqu is t ,  i n  t h e i r  s e p a r a t e  o p in io n s ,  q u e s t io n e d  
th e  C o u r t ' s  f i n d i n g  t h a t  t h e  p ro g ra m  f o r  a u x i l i a r y  s e r v i c e s  
would l e a d  t o  e x c e s s i v e  e n t a n g l e m e n t  w h i l e  t h e  o t h e r  tw o  
would not.
R e ly in g  s o l e l y  on A l l e n . S t e w a r t  fo u n d  t h e  p rog ram  f o r  
l o a n i n g  t e x t b o o k s  t o  s t u d e n t s  i n  n o n p u b l i c  s c h o o l s  i n  
Pennsylvania  t o  be c o n s t i t u t i o n a l .  The p r o v i s io n s  o f  Act 195 
were " c o n s t i t u t i o n a l l y  i n d i s t i n g u i s h a b l e "  from th o se  upheld 
in  th e  New York c a s e :  t h e  books w ere  loaned  t o  t h e  s t u d e n t s ,  
r e q u e s t s  w e re  f i l e d  t h r o u g h  s c h o o l  a d m i n i s t r a t o r s ,  and  a l l  
c h i l d r e n — n o t  j u s t  t h o s e  a t t e n d i n g  n o n p u b l ic  s c h o o ls — were 
b e n e f i c i a r i e s  under t h e  two s t a t u t e s .  Since t h e  New York law 
had been  deemed c o n s t i t u t i o n a l ,  S t e w a r t  made t h e  same 
judgm en t  r e g a r d i n g  t h e  P e n n s y l v a n i a  s t a t u t e . 72 The J u s t i c e
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did acknowledge, in  a f o o tn o te ,  t h a t  a more r e c e n t  r u l i n g  by 
t h e  S up rem e  C o u r t ,  P u b l i c  F u n d s  f o r P u b l i c  S o f to o l s  v. 
Marburaer (1974), had a f f i r m e d  t h e  d e c i s io n  o f  th e  D i s t r i c t  
Court f o r  New J e r s e y  t h a t  a program f o r  l o a n in g  tex tbooks  t o  
n o n p u b l i c  s c h o o l  s t u d e n t s  i n  t h a t  s t a t e  v i o l a t e d  t h e  
Estab l ishm ent  Clause.  However, t h e  New J e r s e y  law d i f f e r e d  
from th o s e  p a s s e d  i n  New York and  P e n n s y l v a n i a  i n  t h a t  t h e  
p r i v i l e g e  was n o t  e x t e n d e d  t o  p a r e n t s  o f  a l l  s t u d e n t s  b u t  
only t o  t h o s e  whose c h i l d r e n  w e re  e n r o l l e d  i n  p r i v a t e  
i n s t i t u t i o n s . 7^
S t e w a r t  c o n c lu d e d  t h a t  t h e  l o a n i n g  o f  i n s t r u c t i o n a l  
m a t e r i a l  and  e q u ip m e n t  d i r e c t l y  t o  t h e  s c h o o l s  had  t h e  
primary e f f e c t  of  a i d in g  r e l i g i o n .  S e v e n ty - f iv e  p e rce n t  of 
the  r e c i p i e n t  i n s t i t u t i o n s  were  r e l i g i o u s l y - o r i e n t e d ,  and t h e  
s t r o n g  r e l i g i o u s  c h a r a c t e r  o f  t h e s e  s c h o o l s  made i t  
impossible  t o  s e p a r a t e  s e c u l a r  e d u c a t i o n a l  a c t i v i t i e s  f rom  
th e  b a s i c  m i s s i o n  o f  i n c u l c a t i n g  r e l i g i o u s  v a l u e s  and  
b e l i e f s .  " S u b s t a n t i a l  a i d  t o  t h e  e d u c a t i o n a l  f u n c t i o n  o f  
such schools ,  a c c o rd in g ly ,  n e c e s s a r i l y  r e s u l t s  i n  a i d  t o  t h e  
s e c t a r i a n  e n t e r p r i s e  a s  a whole."7*
The M a rb u ra e r  d e c i s i o n ,  S t e w a r t  f o u n d ,w a s  a s u i t a b l e  
precedent i n s o f a r  a s  i t  a p p l i e d  t o  i n s t r u c t i o n a l  m a t e r i a l  and 
equipm ent .  C o n f i n i n g  h i s  comments  r e g a r d i n g  M a rb u rae r  t o  
another f o o tn o te ,  S te w a r t  p o in te d  o u t  t h a t  th e  D i s t r i c t  Court 
in  t h a t  c a s e  a n d  t h e  D i s t r i c t  C o u r t  i n  Me e k  h ad  b o t h  
d e te rm in e d  t h a t  e x c e s s i v e  e n t a n g l e m e n t  "would  r e s u l t  f rom  
a t t e m p t s  t o  p o l i c e  u se  o f  m a t e r i a l  and  e q u ip m e n t  t h a t  w e re  
read i ly  d i v e r t i b l e  t o  r e l i g i o u s  uses ."7^ Yet S tew ar t  d id  n o t
319
Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.
even r a i s e  t h e  i s s u e  o f  e n t a n g l e m e n t  i n  h i s  d i s c u s s i o n  o f  
m a te r ia l  and equipment lo a n s .  He may have f e l t  th e  "primary 
e f f e c t "  t e s t  was s u f f i c i e n t  t o  j u s t i f y  h i s  r u l i n g .
E n ta n g l e m e n t  w a s ,  h o w ev e r ,  c e n t r a l  t o  h i s  d e c l a r a t i o n  
t h a t  t h e  a u x i l i a r y  s e r v i c e s  were  im p e rm is s ib le .  Address ing  
a t  t h e  same t i m e  t h e  q u e s t i o n s  l e f t  u n r e s o l v e d  by W h e e le r . 
S tew ar t  e x p la in e d :
T h a t  A c t  194 a u t h o r i z e s  s t a t e  f u n d i n g  o f  
t e a c h e r s  on ly  f o r  r em e d ia l  or e x c e p t io n a l  s tu d e n t s ,  
and  n o t  f d r  n o rm a l  s t u d e n t s  p a r t i c i p a t i n g  i n  t h e  
c o re  c u r r i c u l u m ,  does  n o t  d i s t i n g u i s h  t h i s  c a s e  
from E a r l e y  v. D ice n so  a n d  Lemon v.  K urtzm an .  . . .  
W h e th e r  t h e  s u b j e c t  i s  " r e m e d i a l  r e a d i n g , ” 
"advanced r e a d in g ,"  or  s im p ly  " read ing ,"  a t e ac h e r  
r e m a in s  a t e a c h e r ,  and  t h e  d an g e r  t h a t  r e l i g i o u s  
d o c t r i n e  w i l l  become i n t e r t w i n e d  w i t h  s e c u l a r  
i n s t r u c t i o n  p e r s i s t s .  . . .
To be c e r t a i n  t h a t  a u x i l i a r y  t e a c h e r s  r e m a in  
r e l i g i o u s l y  n e u t r a l ,  a s  t h e  C o n s t i t u t i o n  demands, 
t h e  S t a t e  w o u ld  h a v e  t o  im p o se  l i m i t a t i o n s  on t h e  
a c t i v i t i e s  of  a u x i l i a r y  p e r s o n n e l  and t h e n  engage  
i n  some fo rm  o f  c o n t i n u i n g  s u r v e i l l a n c e  t o ^ j n s u r e  
t h a t  th o s e  r e s t r i c t i o n s  were being  f o l l o w e d .76
In a d d i t i o n  t o  t h e  en tang lem en t  of government i n  t h e  a f f a i r s
of r e l i g i o u s  i n s t i t u t i o n s ,  S t e w a r t  a l s o  a c k n o w le d g e d  t h e
p o t e n t i a l  f o r  p o l i t i c a l  e n t a n g l e m e n t .  The A c t ,  he s t a t e d ,
" p r o v i d e s  s u c c e s s i v e  o p p o r t u n i t i e s  f o r  p o l i t i c a l
f ra g m en ta t io n  and  d i v i s i o n  a lo n g  r e l i g i o u s  l i n e s ,  one of th e
p r i n c i p a l  e v i l s  a g a i n s t  w h ich  t h e  E s t a b l i s h m e n t  C la u s e  was
intended t o  p r o t e c t . " 7?
Brennan  s h a r p l y  d i s a g r e e d  w i t h  S t e w a r t ' s  f i n d i n g  t h a t
the  program  f o r  l o a n i n g  t e x t b o o k s  was c o n s t i t u t i o n a l .  He
b a s e d  h i s  j u d g m e n t  on t h e  p o t e n t i a l  f o r  p o l i t i c a l
entanglement i n h e r e n t  i n  th e  p ro c e s s  of  l e g i s l a t i v e  rev iew.
In t h i s  r e g a r d ,  he i n s i s t e d ,  n e i t h e r  t e x t b o o k s  n o r  o t h e r
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l o a n s  t o  t h e  n o n p u b l i c  s c h o o l s  c o u l d  r e a l i s t i c a l l y  be
d i s t in g u i s h e d  from th e  s u p p ly in g  of  a u x i l i a r y  s e r v i c e s .
C o n t r a r y  t o  t h e  p l a i n  an d  e x p l i c i t  t e a c h i n g  o f  
[ L em on v .  1 K u j t z r a a n  o r  Nvg u i s t  . • . a n d
i n c o n s i s t e n t l y  w i t h  i t s  own t r e a t m e n t  o f  A ct  194 /  
the  p l u r a l i t y ,  i n  c o n s id e r in g  th e  c o n s t i t u t i o n a l i t y  
o f  A c t  195 s a y s  n o t  a  s i n g l e  w o rd  a b o u t  t h e  
p o l i t i c a l - d i v i s i v e n e s s  f a c t o r  i n  . . . u p h o l d i n g  
t h e  tex tbook  l o a n  program.78
Their  f a i l u r e  t o  app ly  the  t e s t  f o r  p o l i t i c a l  e n tan g le m e n t ,
Brennan c h a r g e d ,  r e s u l t e d  f ro m  a d e s i r e  t o  a v o i d  d e c l a r i n g
u n c o n s t i t u t i o n a l  a s t a t u t e  t h a t  met a  p r e s s in g  p u b l i c  n e e d .78
Furtherm ore ,  t h e  r e l i a n c e  by t h e  p l u r a l i t y  on t h e  A l len
d e c i s i o n  w a s  n o t  v a l i d  b e c a u s e  t h a t  o p i n i o n  h a d  b e e n
superseded by Lemon. Where t h e  j u s t i c e s  had r a i s e d  only t h e
q u e s t i o n s  of p u r p o s e  and  e f f e c t  i n  d e c i d i n g  t h e  e a r l i e r
te x tb o o k  c a s e s ,  t h e  a d o p t i o n  o f  two a d d i t i o n a l  t e s t s  i n  t h e
i n t e r i m  r e q u i r e d  t h a t  t h o s e  who r u l e d  on t h e  P e n n s y l v a n i a
s t a t u t e  weigh th e  p o t e n t i a l  f o r  a d m i n i s t r a t i v e  and p o l i t i c a l
entanglement a s  w e l l . 80
In an e a r l y  d r a f t  of h i s  Meek op in ion ,  Brennan r e f e r r e d
t o  t h e  C o u r t ' s  r u l i n g  i n  A l l e n  a s  "a d e c i s i o n  w h ic h  I  now
e x p r e s s l y  d i s a v o w ." 8 -^ N o t in g  t h e  dep en d en ce  of  t h e  1968
r u l i n g  on E v e rso n  an d  B l a c k ' s  s t r o n g  o b j e c t i o n  t o  t h e  A l l e n
r u l i n g ,  B rennan  s t a t e d :  "I  a g r e e  . . .  t h a t  A l l e n  a b s o l u t e l y
cannot  be r e c o n c i l e d  w i t h  r e l a t e d  d e c i s i o n s  o f  t h i s  c a s e
b e f o r e  or  s i n c e . " 82 Though n o t  q u i t e  so f o r t h r i g h t  i n  h i s
p u b l i s h e d  o p i n i o n ,  B r e n n a n  c e r t a i n l y  made c l e a r  h i s
d i s s a t i s f a c t i o n  w i t h  t h e  e a r l i e r  d e c i s i o n .
Brennan 's  d i s a g re em e n t  w i t h  S t e w a r t ' s  r e l i a n c e  on A llen  
went beyond h i s  b e l i e f  t h a t  t h e  d e c i s i o n  w as  o b s o l e t e .  He
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a l s o  to o k  i s s u e  w i t h  S t e w a r t ' s  r e a d i n g  o f  t h e  l a w .  C i t i n g  
s e v e r a l  p i e c e s  o f  e v i d e n c e ,  B ren n a n  a r g u e d  t h a t  " i t  i s  p u r e  
fan ta sy  t o  t r e a t  t h e  tex tb o o k  program as  a lo a n  t o  s tu d e n t s .
. . . [T ]h e  r e g u l a t i o n s  i m p l e m e n t i n g  A c t  195 make c l e a r ,  a s  
t h e  r e c o r d  i n  A l l e n  d i d  n o t ,  t h a t  t h e  n o n p u b l i c  s c h o o l  i n  
P e n n s y l v a n i a  i s  s o m e t h i n g  m ore  t h a n  a mere c o n d u i t  b e tw e e n  
t h e  S t a t e  and p u p i l . *83
In a d d i t i o n ,  he c h a l le n g e d  S t e w a r t ' s  c o n t e n t i o n  t h a t  t h e  
P e n n s y l v a n i a  law  b e n e f i t e d  a l l  c h i l d r e n  and  n o t  j u s t  t h o s e  
a t t e n d in g  n o n p u b l ic  sc h o o ls .  T h is  r e a d in g  of  t h e  s t a t u t e  was 
c r i t i c a l  t o  S t e w a r t ' s  o p i n i o n ,  f o r  he d i s t i n g u i s h e d  t h e  
Pennsylvania  program from th e  New J e r s e y  program condemned i n  
M arburger  on j u s t  t h o s e  g r o u n d s . 84 Yet B ren n a n  c o r r e c t l y  
p o i n t e d  o u t  t h a t  t h e  P e n n s y l v a n i a  a c t  c o n t a i n e d  " t h e  same 
f a t a l  d e f e c t .
J u s t i c e  R ehnqu is t  a l s o  found S t e w a r t ' s  Meek o p in io n  t o  
be i n c o n s i s t e n t ,  b u t  he  t o o k  a n o t h e r  a p p r o a c h  f ro m  t h a t  
f o l l o w e d  by B re n n a n .  R a t h e r  t h a n  d i s m i s s i n g  t h e  A l l e n  
d e c i s i o n  a s  no l o n g e r  a d e q u a t e ,  R e h n q u i s t  a r g u e d  t h a t  i t  
should have been a p p l i e d  t o  a l l  t h r e e  programs and n o t  s im ply  
t o  tex tbook  lo a n s .  The a p p l i c a t i o n  of d i f f e r e n t  c r i t e r i a  t o  
t h e  o t h e r  tw o  p r o g r a m s  l e d  t o  t h e  i n c o r r e c t ,  so  f a r  a s  he was 
c o n c e rn e d ,  c o n c l u s i o n  t h a t  t h e y  v i o l a t e d  t h e  E s t a b l i s h m e n t  
Clause.
F o l l o w i n g  t h e  r e a s o n i n g  u s e d  i n  N y q u i s t . S t e w a r t  had  
m e a s u r e d  " p r i m a r y  e f f e c t "  i n  t e r m s  o f  t h e  n u m b e r s  o f  
s e c t a r i a n  s c h o o l s  t h a t  w o u ld  b e n e f i t  f rom  t h e  l e g i s l a t i o n , ,  
and t h i s ,  R e h n q u i s t  u rg e d ,  w as  i n v a l i d .  C a l c u l a t i o n  o f
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p e r c e n t a g e s  c o u l d  be done so a s  t o  show t h e  c h u r c h - r e l a t e d
schools  a s  a m a jo r i t y  of r e c i p i e n t s  of a id  or  a s  a m in o r i t y ,
depending on whether  a l l  sch o o ls  r e c e i v i n g  s i m i l a r  s e r v i c e s
were counted or  only  those  covered  by the  p a r t i c u l a r  bil l .**6
The d e t e r m i n a t i o n  o f  p r i m a r y  e f f e c t  w a s ,  t h e r e f o r e ,
a r b i t r a r y .  To d i s t i n g u i s h  t h e  l o a n i n g  o f  i n s t r u c t i o n a l
m a te r ia l  and equipment from t h e  l o a n in g  o f  tex tbooks  because
the  t e s t  of p r im ary  e f f e c t  was a p p l i e d  i n a p p r o p r i a t e l y  t o
the  former was n e i t h e r  c o n s i s t e n t  nor f a i r .
For  s e v e r a l  r e a s o n s ,  R e h n q u i s t  f o u n d  t h e  C o u r t ' s
r e l i a n c e  on Lemon i n a p p r o p r i a t e .  F i r s t ,  he c h a l l e n g e d  t h e
methods used to  co n s id e r  ev idence .  As i n  Lemon, the  j u s t i c e s
chose to  ig n o re  te s t im ony  showing t h a t  no p u b l i c  monies had
been used f o r  r e l i g i o u s  purposes.®? Furtherm ore ,  he argued
t h a t  th e  a u x i l i a r y  s e r v i c e s  program l i t i g a t e d  i n  Meek could
be d i s t i n g u i s h e d  from th e  program d e c la r e d  u n c o n s t i t u t i o n a l
i n  1971. O p p o r t u n i t i e s  f o r  r e l i g i o u s  i n s t r u c t i o n  w ere
" g r e a t l y  r e d u c e d  b e c a u s e  of  t h e  c o n s i d e r a b l y  more l i m i t e d
reach of t h e  Act."®® Another d i f f e r e n c e  la y  i n  t h e  f a c t  t h a t
th e  a u x i l i a r y  s e r v i c e s  w ere  p r o v i d e d  by p e r s o n n e l  of  t h e
p u b l i c  s c h o o l  s y s t e m ,  t h u s  l e s s e n i n g  t h e  p o t e n t i a l  f o r
a d m i n i s t r a t i v e  entanglement.®®
R e h n q u i s t ' s  d i s s a t i s f a c t i o n  w i t h  t h e  C o u r t ' s  o p i n i o n
ex ten d ed  beyond t h e  p ro b lem  o f  i n c o n s i s t e n c y  and c h o i c e  of
precedents .  "I am d i s t u r b e d  a s  much by th e  over tones  of  t h e
C o u r t ' s  o p in io n  a s  by i t s  a c t u a l  h o l d i n g . "  He ex p la in ed :
T h e  c o u r t  a p p a r e n t l y  b e l i e v e s  t h a t  t h e  
E s t a b l i s h m e n t  C l a u s e  . . .  n o t  o n l y  m a n d a t e s  
r e l i g i o u s  n e u t r a l i t y  on t h e  p a r t  of t h e  government
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b u t  a l s o  r e q u i r e s  t h a t  t h i s  c o u r t  go f u r t h e r  and 
th row  i t s  w e i g h t  on t h e  s i d e  o f  t h o s e  who b e l i e v e  
our  s o c i e t y  a s  a w h o le  s h o u l d  be a p u r e l y  s e c u l a r  
o n e .90
The C h ie f  J u s t i c e  g ro u n d e d  h i s  o b j e c t i o n s  on t h e  c h i l d  
b e n e f i t  t h e o r y  a n d  th e  o b l i g a t i o n  t o  a s s u r e  f r e e  e x e r c i s e .  
By d i s a l lo w in g  t h e  a u x i l i a r y  s e r v i c e s  f o r  nonpub l ic  s c h o o ls ,  
the Court den ied  s p e c i a l  a s s i s t a n c e  t o  handicapped c h i l d r e n  
i n  n o n p u b l i c  s c h o o l s  "o n ly  b e c a u s e  t h e y  a t t e n d  a L u t h e r a n ,  
C a t h o l i c ,  o r  o t h e r  c h u r c h - s p o n s o r e d  s c h o o l . "  To do s o ,  he  
d e c l a r e d ,  "does  n o t  s im p ly  t i l t  t h e  c o n s t i t u t i o n  a g a i n s t  
r e l i g i o n ;  i t  l i t e r a l l y  t u r n s  t h e  R e l i g i o n  C l a u s e s  on t h e i r  
h e a d s . " - -  [Emphasis Burger 's ]  The "crabbed a t t i t u d e  t h e  c o u r t  
shows i n  t h i s  c a s e , ” B u rg e r  c h a r g e d ,  r e s u l t e d  i n  "a g r o s s  
v i o l a t i o n  of  F o u r te e n th  Amendment r i g h t s . " 02
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By t h e  m i d - 1 9 7 0 s ,  a p a t t e r n  o f  l e g i s l a t i v e  r e s p o n s e  t o  
j u d i c i a l  d e c i s i o n s ,  w i th  a su b se q u en t  r e f i n i n g  o f  t h e  i n i t i a l  
d ec is io n ,  had developed.  The Supreme C o u r t ' s  r u l i n g  i n  Meek 
v. P i t t e n a e r  i m p e l l e d  t h e  Ohio  l e g i s l a t u r e  t o  r e p e a l  a 
s t a t u t e  s i m i l a r  t o  t h e  P e n n s y l v a n i a  l a w s  t h a t  h ad  been  
d e c l a r e d  u n c o n s t i t u t i o n a l .  I n  i t s  p l a c e  Ohio l e g i s l a t o r s  
passed a s i x - p a r t  a c t  i n  "an [obvious] a t t e m p t  t o  conform to  
th e  t e a c h i n g s  o f  [ t h e  Meek 1 d e c i s i o n . " ^  The law  p r o v i d e d  
f o r  (1) t h e  l o a n i n g  o f  t e x t b o o k s  t o  c h i l d r e n  who a t t e n d e d  
n o n p u b l i c  s c h o o l s  o r  t o  t h e i r  p a r e n t s ,  (2)  s u p p l y i n g  
s t a n d a r d i z e d  t e s t s  an d  s c o r i n g  s e r v i c e s  u s e d  i n  p u b l i c  
sch o o ls ,  (3) p r o v id in g  speech and  h e a r i n g  d i a g n o s t i c  s e r v i c e s  
and  d i a g n o s t i c  p s y c h o l o g i c a l  s e r v i c e s  t h r o u g h  p u b l i c  
employees,  (4) s u p p ly in g  t h e r a p e u t i c ,  gu idance ,  and re m e d ia l  
s e r v i c e s  t h r o u g h  p u b l i c  e m p lo y e e s  an d  a d m i n i s t e r e d  o f f  t h e  
n o n p u b l i c  s c h o o l  p r e m i s e s ,  (5) l o a n i n g  of i n s t r u c t i o n a l  
m a t e r i a l s  an d  e q u i p m e n t  t o  p u p i l s  o r  t h e i r  p a r e n t s ,  and  (6) 
p rov id ing  f i e l d  t r i p  t r a n s p o r t a t i o n  and s e r v i c e s .
The Ohio law was c h a l le n g e d  by a group of t a x p a y e r s  and 
c i t i z e n s ,  B e n s o n  A. Wolman e t  a l .  I t  w a s  d e c l a r e d  
c o n s t i t u t i o n a l  on a l l  coun ts  by a th r e e - ju d g e  D i s t r i c t  Court.  
The Supreme Court  h e a rd  o r a l  a rgument f o r  Wolman v. W al te r  on 
25 A p r i l  1977 and  h a n d e d  down i t s  d e c i s i o n  on J u n e  24 .  But 
a g a in ,  a m a j o r i t y  o f  t h e  j u s t i c e s  c o u l d  n o t  a g r e e  on a l l  
p a r t s  o f  t h e  d e c i s io n .  The Court  upheld l o a n in g  o f  tex tbooks  
(6-3), su p p ly in g  s t a n d a r d i z e d  t e s t s  and s c o r in g  s e r v i c e s  (6-
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3), p rov id in g  of d i a g n o s t i c  s e r v i c e s  (8-1),  and p ro v id in g  o f  
t h e r a p e u t i c  s e r v i c e s  ( 7 - 2 ) .  However,  t h e y  d e t e r m i n e d  t h a t  
th e  l o a n i n g  o f  i n s t r u c t i o n a l  m a t e r i a l s  and  e q u ip m e n t  (6-3)  
and t h e  p r o v i d i n g  o f  t r a n s p o r t a t i o n  f o r  f i e l d  t r i p s  (5 -4 )  
c a r r i e d  t o o  g r e a t  a p o t e n t i a l  f o r  f o s t e r i n g  r e l i g i o n  a n d  
d e c l a r e d  t h o s e  p o r t i o n s  o f  t h e  law  u n c o n s t i t u t i o n a l .  The 
Court  d i v i d e d  i n t o  e s s e n t i a l l y  t h e  same t h r e e  g ro u p s  a s  i t  
had i n  Meek? J u s t i c e  J o h n  P au l  S t e v e n s ,  who h a d  r e p l a c e d  
Douglas ,  a l i g n e d  h i m s e l f  on t h i s  i s s u e  w i t h  B re n n a n  a n d  
M a r s h a l l .  J u s t i c e  B lackm un d e l i v e r e d  t h e  o p i n i o n  of t h e  
Court w i th  r e s p e c t  t o  t h e  l a s t  fo u r  s e c t i o n s  6 f  t h e  s t a t u t e .
A l l  j u s t i c e s  b u t  P o t t e r  S te w a r t  w ro te  s e p a r a t e  o p in io n s .  
As had been t r u e  b e fo re ,  t h e  d isag re em en ts  among t h e  j u s t i c e s  
r e s u l t e d  from t h e  i n c r e a s e d  com plex i ty  of t h e  law a s  w e l l  a s  
from t h e i r  e f f o r t s  t o  d e t e r m i n e  which  p r e c e d e n t s  w e r e  
s u i t a b l e .  Fo l low ing  th e  l i n e  of r ea so n in g  used by Brennan i n  
Meek. M arsha l l  c a l l e d  f o r  t h e  o v e r tu rn in g  of  A l le n . He th e n  
p ro p o sed  a new s e t  o f  g u i d e l i n e s  f o r  d e a l i n g  w i t h  c a s e s  
i n v o l v i n g  a i d  t o  s e c t a r i a n  s c h o o l s .  The o t h e r  j u s t i c e s  
r e i t e r a t e d  a rgum ents  they  had  p r e s e n te d  i n  e a r l i e r  o p in io n s .
B l a c k m a n ' s  a p p r o a c h  w a s  t o  c o m p a r e  t h e  s p e c i f i c  
p r o v i s i o n s  o f  t h e  Ohio A ct  t o  s i m i l a r  l a w s  on  w h ich  t h e  C o u r t  
had p r e v i o u s l y  r u l e d .  I f  t h e  l a w s  m a tc h e d  an d  t h e  e a r l i e r  
r u l in g  had d e c l a r e d  t h e  law c o n s t i t u t i o n a l ,  Blackmun made t h e  
same ju d g m e n t .  I f  t h e  e a r l i e r  r u l i n g  had  b e e n  u n f a v o r a b l e ,  
he  e x a m i n e d  t h e  O h io  l a w  t o  s e e  i f  t h e  f l a w  h a d  b e e n  
co r rec ted .  Using t h i s  p ro ced u re ,  he concluded t h a t  t h e  f i r s t
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fo u r  s e c t i o n s  o f  t h e  s t a t u t e  co n fo rm ed  t o  t h e  g u i d e l i n e s
in d ic a te d  by th e  Court .
Yet t h e  e f f o r t s  o f  t h e  O h io  l e g i s l a t o r s  t o  a v o i d
c o n s t i t u t i o n a l  d i f f i c u l t i e s  w ere  n o t  a lw a y s  s u c c e s s f u l .
Aware t h a t  t h e  C o u r t  w o u l d  n o t  a l l o w  t h e  l o a n i n g  o f
i n s t r u c t i o n a l  m a t e r i a l s  o r  eq u ip m en t  t o  n o n p u b l i c  s c h o o l s ,
the  Ohio law had s t i p u l a t e d  t h a t  such lo a n s  could  be made t o
p u p i l s  or  t h e i r  p a r e n t s .  S u s p i c i o u s  t h a t  t h i s  was m e r e ly
using a t e c h n i c a l i t y  t o  v i o l a t e  th e  s e p a r a t i o n  of  church and
s t a t e ,  s e v e ra l  of t h e  j u s t i c e s  had q u e s t io n e d  th e  counsel f o r
th e  a p p e l l e e s  d u r in g  o r a l  argument.9^ j n t h e  op in io n  f o r  th e
C our t ,  Blackmun commented  t h a t  " i t  w ould  e x a l t  form o v e r
substance i f  t h i s  d i s t i n c t i o n  were found t o  j u s t i f y  a r e s u l t
d i f f e r e n t  from t h a t  i n  Meek." 95 He ex p la in e d  h i s  r ea so n in g :
B e f o r e  Meek w as  d e c i d e d  by t h i s  C o u r t ,  Ohio  
a u t h o r i z e d  t h e  l o a n  o f  m a t e r i a l  and  eq u ip m en t  
d i r e c t l y  t o  n o n p u b l i c  s c h o o l s .  Then, i n  l i g h t  of  
Meek, th e  s t a t e  l e g i s l a t u r e  dec ided  to  channel th e  
goods th rough  th e  p a r e n t s  and p u p i l s .  D esp i te  th e  
t e c h n i c a l  ch a n g e  i n  l e g a l  b a i l e e ,  t h e  p rogram  i n  
subs tance  i s  t h e  same a s  b e fo r e .  . . *95
In a d d i t io n ,  he found an  ana logous  r u l i n g  i n  N vau is t . where
t h e  C our t  deemed a n  u n r e s t r i c t e d  c a s h  g r a n t  t o  p a r e n t s
u n c o n s t i t u t i o n a l .  " I f  a g r a n t  i n  c a s h  t o  p a r e n t s  i s
i m p e r m i s s i b l e , "  h e  r e a s o n e d ,  "we f a i l  t o  s e e  how a g r a n t  i n
k ind  of  goods f u r t h e r i n g  t h e  r e l i g i o u s  e n t e r p r i s e  can  f a r e
any b e t t e r . " 9?
Although bus t r a n s p o r t a t i o n  had been upheld i n  Everson , 
t h e  e x p e n d i t u r e  o f  p u b l i c  f u n d s  f o r  f i e l d  t r i p s  w a s ,  
a c c o r d in g  t o  B lackm un,  n o t  t h e  same. The d i s t i n g u i s h i n g  
f e a t u r e s  w ere  t h a t  t h e  s e c t a r i a n  s c h o o l s  i n  t h e  e a r l i e r
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! in s tan ce  had no c o n t r o l  over t h e  e x p e n d i tu re  of th e  funds  and 
t h e  e f f e c t  o f  t h e  e x p e n d i t u r e  w a s  u n r e l a t e d  t o  t h e  
educa t iona l  p ro c e s s .  In  c o n t r a s t ,  th e  Ohio sch o o ls  made a l l  
th e  d e c i s i o n s  r e l a t e d  t o  t h e  t r i p s ,  a n d  t h e  t r i p s  w ere  "an 
i n t e g r a l  p a r t  of t h e  e d u c a t i o n a l  e x p e r i e n c e ."98 uo t  only  d id  
th e  s u b s i d y  f o r  f i e l d  t r i p s  c o n s t i t u t e  "an i m p e r m i s s i b l e  
d i r e c t  a i d  t o  s e c t a r i a n  e d u c a t i o n , "  b u t  t h e  n e e d  f o r  
continuous government s u r v e i l l a n c e  would r e s u l t  i n  e x c e s s iv e  
e n ta n g le m en t ."99
C h ie f  J u s t i c e  B u r g e r  and  j u s t i c e s  w h i t e  and R e h n q u i s t  
found no o b j e c t i o n  t o  t h e  Ohio  l a w .  Thus,  th e y  d i s a g r e e d  
w i th  t h e  d e c i s i o n  o f  t h e  C o u r t  i n s o f a r  a s  i t  a p p l i e d  t o  
i n s t r u c t i o n a l  m a t e r i a l s  an d  e q u ip m e n t  and  t o  f i e l d  t r i p s .  
White  r e f e r r e d  t h e  r e a d e r  t o  h i s  d i s s e n t i n g  o p i n i o n  i n  
N v a u i s t . and  R e h n q u i s t ,  t o  h i s  s e p a r a t e  o p i n i o n  i n  Meek.^** 
B rennan  s t o o d  a l o n e  i n  d e c l a r i n g  a l l  o f  t h e  p ro g ra m s  
u n c o n s t i t u t i o n a l .  " [ I I n g e n u i t y  i n  d r a f t s m a n s h i p  c a n n o t  
o b s c u re  t h e  f a c t  t h a t  t h i s  s u b s i d y  t o  s e c t a r i a n  s c h o o l s  
am ounts  t o  $ 8 8 ,8 0 0 ,0 0 0  . . . j u s t  f o r  t h e  i n i t i a l  b i e n n i u m .” . 
Inheren t  i n  t h e  s t a t u t e  was " d i v i s i v e  p o l i t i c a l  p o t e n t i a l  of 
u n u s u a l  m a g n i t u d e . " 1 0 1  T h a t  t h r e a t  o f  p o l i t i c a l  
entanglement ,  a s  i n  Meek, p ro v id ed  s u f f i c i e n t  j u s t i f i c a t i o n  
f o r  B r e n n a n  t o  d e c l a r e  t h e  l a w  i n  v i o l a t i o n  o f  t h e  
E s tab l ishm en t  Clause.
J u s t i c e  Thurgood M a rsh a l l  would have d i s a l lo w e d  a l l  bu t  
the d i a g n o s t i c  t e s t i n g  and th e ra p y .  This  judgment grew o u t  
of h i s  c o n v ic t i o n  t h a t  A l le n  sh o u ld  be over tu rned .  ”1 am now 
convinced t h a t  A l len  i s  l a r g e l y  r e s p o n s i b l e  f o r  red u c in g  t h e
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'nigh and im pregnab le1 w a l l  be tween  church and s t a t e  e r e c t e d  
by t h e  F i r s t  Amendment. . . t o  a ' b l u r r e d ,  i n d i s t i n c t ,  an d  
v a r i a b l e  b a r r i e r , '  . . .  i n c a p a b l e  of  p e r f o r m i n g  i t s  v i t a l  
fu n c t io n s  of p r o t e c t i n g  both church  and s t a t e . "102 rpjje c o u r t  
in Meek had r e j e c t e d  t h e  b a s i c  p re m is e  of th e  A l len  d e c i s i o n ,  
th a t  s e c u l a r  and s e c t a r i a n  f u n c t i o n s  could  be s e p a ra te d .  In  
decid ing  Wolman. t h e  m a j o r i t y  had conceded t h a t  t h e r e  i s  no 
" c o n s t i t u t i o n a l l y  s i g n i f i c a n t  d i f f e r e n c e  b e tw e e n  a  l o a n  o f  
p e d a g o g ic a l  m a t e r i a l s  d i r e c t l y  t o  a s e c t a r i a n  s c h o o l  and a  
lo a n  of  t h o s e  m a t e r i a l s  t o  s t u d e n t s  f o r  u s e  i n  s e c t a r i a n  
schools .  "103 C o n s e q u e n t l y ,  t h e  d i s t i n c t i o n  t h a t  t h e  C o u r t  
made b e tw e en  l o a n i n g  t e x t b o o k s  a n d  l o a n i n g  o t h e r  m a t e r i a l s  
made no sense.
R e f e r r i n g  back  t o  B r e n n a n ' s  d i s s e n t  i n  Meek. M a r s h a l l
r e i t e r a t e d  t h e  p o i n t  t h a t  t h e  p o l i t i c a l  e n t a n g l e m e n t  t e s t
u s e d  i n  L e m o n  h a d  s u p e r s e d e d  L l l e n .  " I t  i s  . • •
u n q u e s t i o n a b l e  t h a t  t h e  c o s t  o f  t e x t b o o k s  i s  c e r t a i n  t o  be
s u b s t a n t i a l , "  he  s t a t e d .  "Under t h e  r a t i o n a l e  o f  Lemon.
th e r e fo r e ,  they  should  no t  be p ro v id ed  because of th e  dange rs
of p o l i t i c a l  ' d i v i s i v e n e s s  on r e l i g i o u s  l i n e s ' "104
By s e t t i n g  a s i d e  A l l e n , t h e  C o u r t  c o u l d  e s t a b l i s h  new
g u i d e l i n e s .  The l i n e  b e t w e e n  a c c e p t a b l e  and  u n a c c e p t a b l e
forms of a i d ,  M arsha ll  s u g g e s te d ,
should  be p laced  between g e n e ra l  w e l f a r e  programs 
t h a t  s e r v e  c h i l d r e n  i n  s e c t a r i a n  s c h o o l s  b e c a u s e  
t h e  s c h o o l s  h appen  t o  be a c o n v e n i e n t  p l a c e  t o  
reach  th e  programs'  t a r g e t  p o p u la t io n  and programs 
o f  e d u c a t i o n a l  a s s i s t a n c e .  G e n e r a l  w e l f a r e  
programs, i n  c o n t r a s t  t o  programs f o r  e d u c a t io n a l  
a s s i s t a n c e ,  do n o t  p r o v i d e  " [ s ] u b s t a n t i a l  a i d  t o  
th e  e d u c a t i o n a l  f u n c t i o n "  of  s c h o o l s ,  . . .  whether  
s e c u l a r  or  s e c t a r i a n ,  and t h e r e f o r e  do n o t  p rov ide
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th e  k ind  o f  a s s i s t a n c e  t o  t h e  r e l i g i o u s  m is s io n  of 
s e c t a r i a n  s c h o o ls  we found im p e rm is s ib le  i n  Meek. 
Moreover, because g e n e ra l  w e l f a r e  programs do no t  
a s s i s t  t h e  s e c t a r i a n  f u n c t i o n s  o f  d e n o m i n a t i o n a l  
s c h o o l s ,  t h e r e  i s  no  r e a s o n  t o  e x p e c t  t h a t  
p o l i t i c a l  d i s p u t e s  o v e r  t h e  m e r i t s  o f  t h o s e  
p r o g r a m  w i l l  d i v i d e  t h e  p u b l i c  a l o n g  r e l i g i o u s  
1 i n e s .
Apply ing  t h i s  g u i d e l i n e  t o  t h e  c a s e  a t  h a n d ,  t h e  J u s t i c e  
c o n c lu d ed  t h a t  t h e  p r o v i s i o n s  f o r  d i a g n o s t i c  t e s t i n g  and  
therapy were p e r m i s s i b l e .  He r e j e c t e d ,  however, t h e  r e l a t e d  
programs f o r  guidance c o u n s e l in g  and rem edia l  e d u c a t io n .
M a r s h a l l  a l s o  r e j e c t e d  t h e  p r o v i s i o n  f o r  t e s t i n g  and  
scor ing .  S ince  Ohio had no r e q u i r e m e n ts  r e g a r d in g  s tu d e n t  
p e r fo rm a n c e  on s t a n d a r d i z e d  t e s t s ,  he c o u l d  f i n d  no r e a s o n  
f o r  the  s t a t e  t o  pay f o r  t h e i r  a d m i n i s t r a t i o n . ^ ®
J u s t i c e  Powell  p r e f a c e d  h i s  o p in io n  w i th  a r e c o g n i t i o n  
of t h e  p o s i t i v e  c o n t r i b u t i o n  of  p a r o c h i a l  s c h o o l s  and  t h e  
need t o  a d a p t  c o n s t i t u t i o n a l  i n t e r p r e t a t i o n s  t o  t w e n t i e t h -  
century  c o n d i t i o n s .  "Our d e c i s i o n s , "  he  r e m a r k e d ,  "have 
s o u g h t  t o  e s t a b l i s h  p r i n c i p l e s  t h a t  p r e s e r v e  t h e  c h e r i s h e d  
sa feguard  of th e  E s ta b l i s h m e n t  Clause w i th o u t  r e s o r t  t o  b l i n d  
ab so lu t ism .  I f  t h i s  endeavor  means a l o s s  o f  some a n a l y t i c a l  
t i d i n e s s ,  t h e n  t h a t  t o o  i s  e n t i r e l y  t o l e r a b l e . "107
T u rn i n g  t h e n  t o  t h e  q u e s t i o n  o f  g o v e rn m e n t  a s s i s t a n c e  
f o r  s e c t a r i a n  s c h o o l s ,  he c l a r i f i e d  t h e  C o u r t ' s  r u l i n g  i n  
Meek. They had n o t  r u l e d  o u t  a l l  l o a n s  o f  i n s t r u c t i o n a l  
m a t e r i a l s  and equipment.  Both th e  Pennsy lvan ia  program and 
t h a t  a d o p t e d  by Ohio a l l o w e d  i t e m s  t o  be l o a n e d  t h a t  c o u l d  be 
used f o r  r e l i g i o u s  a s  w e l l  a s  s e c u l a r  p u r p o s e s .  B u t ,  he  
added, "I  w o u ld  f i n d  no c o n s t i t u t i o n a l  d e f e c t  i n  a p r o p e r l y
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l i m i t e d  p r o v i s io n  le n d in g  t o  t h e  i n d i v i d u a l s  them se lves  on ly  
a p p r o p r i a t e  i n s t r u c t i o n a l  m a t e r i a l s  and equipment s i m i l a r  t o  
t h a t  cu s to m ar i ly  used i n  p u b l i c  s c h o o l s . 1,108
R e g a rd in g  s t a t e  f u n d i n g  o f  t r a n s p o r t a t i o n  f o r  f i e l d  
t r i p s ,  Powell  found " t h i s  a i d  i n d i s t i n g u i s h a b l e  i n  p r i n c i p l e  
from t h a t  u p h e ld  i n  E v e rso n ."  The s t a t e  d i d  n o t  pay t h e  
s a la ry  of th e  t e a c h e r  but  s im ply  s u p p l i e d  t h e  bus and d r i v e r  
in  ca ses  where a s e c u la r  d e s t i n a t i o n  was ch o sen .109
Jo h n  Pau l  S t e v e n s ,  i n  h i s  f i r s t  d e c i s i o n  i n v o l v i n g  a i d  
t o  s e c t a r i a n  s c h o o l s ,  d i s m i s s e d  a s  i r r e l e v a n t  t h e  
d i s t i n c t i o n s  made by l e g i s l a t o r s  and some of h i s  c o l l e a g u e s  
between d i r e c t  and i n d i r e c t  a i d  o r  among d i f f e r e n t  k inds  of 
a s s i s t a n c e .  "The f i n a n c i n g  o f  b u i l d i n g s ,  f i e l d  t r i p s ,  
i n s t r u c t i o n a l  m a t e r i a l s ,  e d u c a t io n a l  t e s t s ,  and schoo l-books  
a r e  a l l  e q u a l l y  i n v a l i d .  For a l l  g i v e  a i d  t o  t h e  s c h o o l ' s  
e d u c a t i o n a l  m i s s i o n ,  w h i c h  a t  h e a r t  i s  r e l i g i o u s . " 110 
D e s p i t e  "some m i s g i v i n g s , ” he  a g r e e d  w i t h  M a r s h a l l  t h a t  a 
s t a t e  m ig h t  p r o v i d e  p u b l i c  h e a l t h  s e r v i c e s  t o  c h i l d r e n  
a t t e n d in g  p r i v a t e ,  in c lu d in g  p a r o c h i a l ,  s c h o o ls .111 S tevens  
was c l e a r l y  d i s s a t i s f i e d  w i th  e a r l i e r  c h u r c h - s t a t e  d e c i s io n s .  
L ab e l l in g  them ” [ c ] o r r o s i v e  p r e c e d e n ts , "  he charged t h a t  they  
had " l e f t  us w i th o u t  f i rm  p r i n c i p l e s  on which t o  dec ide  t h e s e  
c a s e s .  As t h i s  c a s e  d e m o n s t r a t e s ,  t h e  S t a t e s  h av e  b een  
e n c o u ra g e d  t o  s e a r c h  f o r  new- ways  of  a c h i e v i n g  f o r b i d d e n  
e n d s . " 112
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The O hio  c a s e  d i d  n o t  end  t h e  v o l l e y  b e tw e e n  j u s t i c e s  
and lav /m akers .  The n e x t  tw o  c a s e s  d e c i d e d  by t h e  Supreme 
C our t  i n v o l v i n g  a i d  t o  s e c t a r i a n  s c h o o l s  r e l a t e d  t o  t h e  New 
York s t a t u t e  h e l d  u n c o n s t i t u t i o n a l  i n  L e v i t t  v* PEARL. The 
f i r s t ,  S t a t e  o f  New York v. C a th e d ra l  Academy, r e s u l t e d  from 
a law p a s s e d  by t h e  l e g i s l a t u r e  f o l l o w i n g  t h e  D i s t r i c t  
C o u r t ' s  r u l i n g  i n  L e v i t t  b u t  p r e c e d i n g  t h e  Supreme C o u r t ' s  
c o n s id e r a t i o n  of th e  c a s e .113 The D i s t r i c t  Court had found 
the  1970 Education  Act u n c o n s t i t u t i o n a l  and had en jo in ed  any 
payments under t h e  a c t ,  i n c l u d i n g  re im bursem ent  f o r  expenses  
a l r e a d y  i n c u r r e d  by t h e  s c h o o l s .  In  J u n e  1972 ,  two m o n th s  
a f t e r  L e v i t t  was handed down, t h e  S t a t e  lawmakers " e x p l i c i t l y  
a u t h o r i z e d  w h a t  t h e  D i s t r i c t  C o u r t ' s  i n j u n c t i o n  h a d  
p r o h i b i t e d :  r e i m b u r s e m e n t  t o  s e c t a r i a n  s c h o o l s  f o r  t h e i r  
e x p e n se s  o f  p e r f o r m i n g  s t a t e - m a n d a t e d  s e r v i c e s  through t h e  
1971-1972 a c a d e m ic  y e a r . " 114 By a v o t e  o f  s i x  t o  t h r e e  t h e  
Supreme C o u r t  d e t e r m i n e d  t h a t  t h i s  law  c i r c u m v e n t e d  t h e  
s p e c i f i c  p r o v i s i o n s  o f  t h e  i n j u n c t i o n  and  t h u s  was i n v a l i d .  
The m a j o r i t y  o p i n i o n  was w r i t t e n  by J u s t i c e  S t e w a r t ;  C h ie f  
J u s t i c e  Burger and J u s t i c e s  R ehnqu is t  and White d i s s e n te d .
The s e c o n d  c a s e ,  C o m m it t e e  f o r  P u b l i c  E d u c a t io n  and  
R e l i g i o u s  L i b e r t y  v. Regan , r e v i e w e d  a 1974 e n a c t m e n t  
which had been  p a s s e d  t o  c o r r e c t  t h e  f l a w s  i n  t h e  1970 law 
d ec la red  u n c o n s t i t u t i o n a l  i n  L e v i t t . 113 The 1974 law l i m i t e d  
reimbursement f o r  t e s t i n g  t o  t h o s e  ex am in a t io n s  p rep a red  by 
s t a t e  o f f i c i a l s  a n d  p r o v i d e d  f o r  a u d i t i n g  t o  a s s u r e  t h a t
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s t a t e  f u n d s  w ou ld  be u sed  o n l y  f o r  s e c u l a r  p u r p o s e s .  In  a 
m a jo r i ty  o p in io n  w r i t t e n  by W hi te ,  th e  Court dec id ed  t h a t  t h e  
r e v i s e d  s t a t u t e  d i d  n o t  v i o l a t e  t h e  E s t a b l i s h m e n t  C la u s e .  
Four j u s t i c e s  d i s s e n t e d :  B lack m u n ,  B re n n a n ,  M a r s h a l l ,  an d  
S tevens .
In  both  c a s e s  t h e  r e f i n i n g  p r o c e s s  was e v id e n t .  The New 
York S t a t e  l e g i s l a t u r e  had d e s ig n ed  t h e s e  la w s  w i th  s p e c i f i c  
c h u r c h - s t a t e  d e c i s i o n s  i n  m ind .  The e a r l i e r  s t a t u t e  w as  
passed j u s t  fo u r  months a f t e r  t h e  Pennsy lvan ia  D i s t r i c t  Court  
had approved payment t o  s c h o o ls  f o r  s e r v i c e s  p rov ided  b e f o r e  
t h a t  S t a t e ' s  e d u c a t i o n  a s s i s t a n c e  p ro g ram  was d e c l a r e d  
u n c o n s t i t u t i o n a l  i n  Lemon v.  K u r tzm a n . The l e g i s l a t u r e ' s  
e f f o r t  t o  o v e r r i d e  t h e  C o u r t ' s  i n j u n c t i o n  was u n d o u b te d ly  
based on t h e  P ennsy lvan ia  r u l i n g .  The 1974 New York Act,  a s  
Blackmun p o in te d  o u t  i n  h i s  Regan d i s s e n t ,  was a l s o  "produced 
[by t h e  l e g i s l a t u r e ]  i n  r e s p o n s e  t o  i t s  d e f e a t  i n  L e v i t t
l m n l l 6
The d e c i s i o n s  i n  t h e s e  c a s e s  i l l u s t r a t e ,  t o o ,  t h e  
cont inued  d isa g re e m e n t  among t h e  j u s t i c e s  r e g a r d in g  both  t h e  
s p e c i f i c  programs under rev iew  and t h e  broad i s s u e  of a i d  t o  
s e c t a r i a n  s c h o o l s .  D i v i s i o n s  an d  u n c e r t a i n t y  w e re  more 
a p p a r e n t  i n  PEARL v. Regan. J u s t i c e  Blackmun was c l e a r l y  
d i s t u r b e d  by t h e  f a c t  t h a t  S t e w a r t  an d  P o w e l l  h a d  s h i f t e d  
t h e i r  p o s i t i o n s .  A c k n o w le d g in g  t h a t  t h e  m e m b e rsh ip  on t h e  
Court had changed over  t im e ,  Blackmun n e v e r t h e l e s s  obse rved  
t h a t  "some of th o s e  who j o i n e d  i n  Lemon. L e v i t t  J ,  Meek, and 
Wolman i n  i n v a l i d a t i n g  [now] d e p a r t  and  v a l i d a t e . "  . He 
con t inued :  "I am a b l e  t o  a t t r i b u t e  t h i s  d e f e c t i o n  on ly  t o  a
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concern abou t  t h e  c o n t in u in g  and em ot iona l  co n t ro v e rs y  and t o  
a p e r s u a s i o n  t h a t  a g o o d - f  a i t h  a t t e m p t  on t h e  p a r t  o f  a s t a t e  
l e g i s l a t u r e  i s  w o r t h  a nod o f  a p p r o v a l . " 117
In  New York v. C a t h e d r a l  Academy, t h e  m a j o r i t y  f o u n d  
t h a t  t h e  f a c t s  w e r e  n o t  c o m p a r a b l e  t o  t h o s e  i n  Lemon I I .  A 
c r i t i c a l  d i f f e r e n c e  was t h a t  t h e  New York l e g i s l a t o r s ,  
f o l l o w i n g  t h e  D i s t r i c t  C o u r t ' s  p r o h i b i t i o n  o f  paym ent  f o r  
s e r v i c e s  a l r e a d y  p e r f o r m e d ,  p a s s e d  a law  t o  c o u n t e r  t h a t  
ru l in g .  The a c t  " reco g n ize Id ]  a moral o b l i g a t i o n  t o  p ro v id e  
a remedy w h ereb y  . . . s c h o o l s  may r e c o v e r  t h e  c o m p l e t e  
amount o f  e x p e n s e s  i n c u r r e d  by them" p r i o r  t o  t h e  C o u r t ' s  
r u l i n g  s i n c e  t h e y  h ad  a n t i c i p a t e d  r e i m b u r s e m e n t  f rom t h e  
S t a t e . " 118 S te w a r t  e x p la in e d  t h a t  approva l  of t h i s  a c t  would 
empower l e g i s l a t u r e s  t o  "modify a f e d e r a l  c o u r t ' s  i n j u n c t i o n  
whenever  a b a l a n c i n g  o f  c o n s t i t u t i o n a l  e q u i t i e s  m i g h t  
c o n c e iv a b ly  h a v e  j u s t i f i e d  t h e  C o u r t ' s  g r a n t i n g  s i m i l a r  
r e l i e f  i n  t h e  f i r s t  p l a c e . " 119 In  o th e r  words, t h e  q u e s t i o n  
i n  C a t h e d r a l  Academy was w h e t h e r  t h e  l e g i s l a t u r e  c o u l d  
ov e r r id e  t h e  r u l i n g  of  a f e d e r a l  c o u r t ;  w hereas ,  i n  Lemon XI 
the  i s s u e  was s o l e l y  one of e q u i ty .
The S u p r e m e  C o u r t  d e c i s i o n  p o i n t e d  t o  a  f u r t h e r  
d i s t i n c t i o n .  The i n i t i a l  o b j e c t i o n  t o  t h e  P e n n s y l v a n i a  
s t a t u t e  had been t h a t  a d m i n i s t r a t i o n  of  .the law e n t a i l e d  t h e  
i n t r u s i o n  by government i n t o  church a f f a i r s .  The payment f o r  
s e r v i c e s  a l r e a d y  r e n d e r e d ,  a p p ro v e d  i n  Lemon XX» d i d  n o t  
ca rry  w i th  i t  th e  p o t e n t i a l  f o r  such  i n t r u s i o n .  In  c o n t r a s t ,  
t h e  f l a w  i n  t h e  New York law  l a y  i n  t h e  paym ent  i t s e l f  
because " the  a i d  t h a t  [would] be devoted  t o  s e c u l a r  f u n c t i o n s
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I [was] n o t  i d e n t i f i a b l e  and s e p a r a b l e  f ro m  a i d  t o  s e c t a r i a n  
a c t i v i t i e s . " * 20 The a u t h o r i z a t i o n  of payment by th e  New York 
l e g i s l a t u r e  f o r  i d e n t i c a l  s e r v i c e s  w as ,  t h e r e f o r e ,  a l s o  
i n v a l i d .  A d e t a i l e d  a u d i t  t o  a s s u r e  t h a t  p u b l i c  f u n d s  w ere  
not used  f o r  r e l i g i o u s  p u r p o s e s ,  S t e w a r t  e x p l a i n e d ,  w ould  
r e s u l t  i n  e x c e s s i v e  e n t a n g l e m e n t  o f  g o v e rn m e n t  i n  s c h o o l  
a d m in i s t r a t i o n  and, consequen t ly ,  could  n o t  be c o n s id e red  a s  
a s o l u t i o n .  R a t h e r ,  i t  c o u l d  l e a d  t o  l i t i g a t i o n  i f  s c h o o l s  
a t t e m p t e d  t o  e s t a b l i s h  t h e i r  r i g h t  t o  r e i m b u r s e m e n t  by 
proving th e  s e c u la r  co n ten t  of t h e i r  c o u rse s .  T h is  s i t u a t i o n ,  
S tewart  observed,  was p r e c i s e l y  what t h e  F i r s t  Amendment was 
in tended t o  avoid.
The p r o s p e c t  o f  ch u rch  and s t a t e  l i t i g a t i o n  i n  
c o u r t  a b o u t  w hat  does  o r  does  n o t  h av e  r e l i g i o u s  
meaning to u c h e s  t h e  very  co re  of t h e  c o n s t i t u t i o n a l  
gua ran tee  a g a i n s t  r e l i g i o u s  e s t a b l i s h m e n t ,  and i t  
c a n n o t  be d i s m i s s e d  by s a y i n g  t h a t  i t  w i l l  o n ly  
happen o n c e .121
S t e w a r t  a l s o  n o t e d  t h a t  t h e  New York law  r e i m b u r s e d  
schools  f o r  pe r fo rm ing  s e r v i c e s  r e q u i r e d  by p r e e x i s t i n g  law. 
The im p o r t a n c e  o f  t h i s  l a y  i n  t h e  f a c t  t h a t  t h e  1974 law 
enabled th e  s c h o o ls  t o  use money norm ally  a l l o c a t e d  f o r  t h e  
s e r v i c e s  t o  be r e i m b u r s e d  f o r  n o n m a n d a t e d ,  i n c l u d i n g  
s e c t a r i a n ,  a c t i v i t i e s  t h a t  they would o th e rw is e  n o t  have been 
a b l e  t o  a f f o r d .  "VJhile t h i s  C o u r t  h a s  n e v e r  h e l d  t h a t  
f r e e i n g  p r i v a t e  f u n d s  f o r  s e c t a r i a n  u s e s  i n v a l i d a t e s  
o therw ise  s e c u la r  a i d  t o  r e l i g i o u s  i n s t i t u t i o n s , "  t h e  J u s t i c e  
r e a s o n e d ,  " i t  i s  q u i t e  a n o t h e r  m a t t e r  t o  a c c o r d  p o s i t i v e  
w e igh t  t o  such  a r e l i a n c e  i n t e r e s t  b a l a n c e d  a g a i n s t  a 
measurable c o n s t i t u t i o n a l  v i o l a t i o n . " * 22
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The d i s s e n t s  were b r i e f .  White j u s t i f i e d  h i s  d i s s e n t  on 
th e  g ro u n d s  t h a t  " th e  C our t  c o n t i n u e s  t o  m i s c o n s t r u e  t h e  
F i r s t  Amendment i n  a manner  t h a t  d i s c r i m i n a t e s  a g a i n s t  
r e l i g i o n  and i s  c o n t r a r y  t o  t h e  fundam enta l  e d u c a t io n a l  needs 
of the  co u n t ry ."122 Burger and R ehnqu is t  s imply s t a t e d  t h e i r  
b e l i e f  t h a t  t h i s  c a s e  was c o n t r o l l e d  by t h e  p r i n c i p l e s  
e s t a b l i s h e d  i n  Lemon 1 1 . ^ ^
New York l e g i s l a t o r s  had des igned  t h e  1974 Educat ion  Act 
so a s  t o  a v o i d  t h e  p i t f a l l s  of t h e  1970 A c t .  Where t h e  
e a r l i e r  law had i n c l u d e d  t e a c h e r - p r e p a r e d  t e s t s  i n  t h e  
program f o r  r e i m b u r s e m e n t ,  t h e  r e v i s e d  s t a t u t e  l i m i t e d  
reimbursements  t o  a d m i n i s t r a t i o n ,  g rad in g ,  and r e p o r t i n g  of  
s t a t e - p r e p a r e d  t e s t s .  In  a d d i t i o n ,  th e  newer law p rov ided  a 
means by which  s t a t e  fu n d s  w o u ld  be a u d i t e d  so  a s  t o  e n s u r e  
th a t  only  s e c u la r  s e r v i c e s  would be p a id  f o r  from th e  p u b l i c  
c o f f e r s .
The h i s t o r y  of l i t i g a t i o n  l e a d i n g  up t o  t h e  Suprem e 
C o u r t ' s  d e c i s i o n  i n  PEARL v.  R egan  d e m o n s t r a t e s  t h e  
u n c e r t a i n t y  o f  t h e  c o u r t s  i n  d e c i d i n g  w hich  p ro g ra m s  a r e  
c o n s t i t u t i o n a l  and  which a r e  no t .  The f i r s t  t e s t  of th e  1974 
law was i n  1976 b e f o r e  t h e  U . S . D i s t r i c t  C o u r t  i n  New York. 
The ju d g e s  b a s e d  t h e i r  unanim ous d e c i s i o n  on t h e  Supreme 
C o u r t ' s  r u l i n g  i n  Meek and d e c l a r e d  t h e  New York s t a t u t e  
u n c o n s t i t u t i o n a l . 125 D i s c o u n t i n g  t h e  am endments  t o  t h e  
e a r l i e r  l a w ,  t h e  j u d g e s  fo u n d  t h e  r e l i g i o u s  an d  s e c u l a r  
a s p ec t s  of e d u c a t io n  i n  s e c t a r i a n  s c h o o l s  to be i n s e p a r a b l e  
and c o n c lu d e d  t h a t  a l l  a i d  t o  t h e s e  i n s t i t u t i o n s  w ou ld  
v i o l a t e  the  E s ta b l i s h m e n t  Clause.  The supreme Court  v a c a te d
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th e  D i s t r i c t  C o u r t ' s  j u d g m e n t  and rem an d ed  t h e  c a s e  f o r  
c o n s id e r a t i o n  i n  l i g h t  of t h e  1977 r u l i n g  i n  Wolman.
The D i s t r i c t  C o u r t ' s  s e c o n d  d e c i s i o n  u p h e ld  t h e  r e v i s e d
s t a t u t e . 126 u s i n g  t h e  "more f l e x i b l e  concep t"  su g g e s te d  in
wolman. t h e  ju d g e s  r u l e d  t h a t
s t a t e  a i d  may be  e x t e n d e d  t o  [a s e c t a r i a n ]  
s c h o o l ' s  e d u c a t i o n a l  a c t i v i t i e s  i f  i t  can be shown 
w i t h  a h i g h  d e g r e e  o f  c e r t a i n t y  t h a t  t h e  a i d  w i l l  
o n ly  hav e  s e c u l a r  v a l u e  o f  l e g i t i m a t e  i n t e r e s t  t o  
t h e  S t a t e  and does n o t  p r e s e n t  any a p p r e c i a b l e  r i s k  
o f  b e i n g  u se d  t o  a i d  t r a n s m i s s i o n  o f  r e l i g i o u s
v ie w s .127
Unlike t h e  f i r s t  d e c i s i o n ,  t h e  Court  was n o t  unanimous; Judge 
Robert  J .  Ward w ro te  a s t r o n g  d i s s e n t  i n  L e v i t t  I I I .
The Supreme Cour t ,  by a v o t e  of f i v e  t o  f o u r ,  upheld  t h e  
D i s t r i c t  C o u r t ' s  second d e c i s i o n .  W r i t i n g  f o r  th e  m a j o r i t y ,  
White a rgued  t h a t  t h e  changes i n c o rp o r a te d  i n t o  t h e  1974 law 
were a d e q u a t e  t o  m e e t  t h e  o b j e c t i o n s  r a i s e d  by t h e  Supreme 
Cour t  w i t h  r e g a r d  t o  t h e  e a r l i e r  s t a t u t e . 128 C onced ing  t h a t  
t h e  f a c t s  i n  t h i s  c a s e  w e re  n o t  i d e n t i c a l  t o  t h o s e  i n  t h e  
Ohio c a se ,  t h e  J u s t i c e  m a in ta in e d  t h a t  Wolman was c o n t r o l l i n g  
s i n c e  t h e  d i f f e r e n c e s  w e r e  " n o t  o f  a c o n s t i t u t i o n a l  
d im ens ion ."129 The New York la w ,  f o r  e x a m p le ,  r e i m b u r s e d  
n o n p u b l i c  s c h o o l  e m p lo y e e s  f o r  t h e  g r a d i n g  o f  e x a m i n a t i o n s  
where t h e  Ohio  s t a t u t e  h ad  n o t .  B ecause  t h e  t e s t s  w e r e  
p repared  by th e  s t a t e , - W hite  a rgued  t h a t  g ra d in g  a r ran g em en ts  
were of i n c i d e n t a l  concern .130  S i m i l a r l y ,  White found t h a t  
reimbursement t o  s e c t a r i a n  schoo l  employees f o r  m a in ta in in g  
r e c o r d s  s p e c i f i c a l l y  p r e s c r i b e d  by t h e  S t a t e  w ou ld  n o t  
v i o l a t e  c o n s t i t u t i o n a l  b a r r i e r s .  He e x p la in e d  h i s  r e a s o n in g :
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!A l t h o u g h  r e c o r d k e e p i n g  i s  r e l a t e d  t o  t h e  
e d u c a t i o n a l  p r o g r a m ,  t h e  D i s t r i c t  C o u r t  
c h a r a c t e r i z e d  i t  and  t h e  r e p o r t i n g  f u n c t i o n  a s  
" m i n i s t e r i a l  [and] l a c k in g  i d e o l o g i c a l  c o n te n t  or 
u s e . "  . . .  T h e s e  t a s k s  a r e  n o t  p a r t  o f  t h e  
t e a c h i n g  p r o c e s s  and  c a n n o t  "be u sed  t o  f o s t e r  an  
i d e o l o g i c a l  o u t l o o k . "  . . .  R e im b u rsem en t  f o r  t h e  
c o s t s  o f  so  c o m p ly in g  w i t h  s t a t e  l a w s ,  t h e r e f o r e ,  
h a s  p r i m a r i l y  a s e c u l a r ,  r a t h e r  t h a n  a r e l i g i o u s ,  
purpose  and e f f e c t . 131
The f a c t  t h a t  t h e  New York law  a l l o w e d  f o r  d i r e c t  c a s h
p a y m e n t s  t o  t h e  n o n p u b l i c  s c h o o l s  d i d  n o t  r a i s e
c o n s t i t u t i o n a l  conce rns  f o r  t h e  m a jo r i t y .  The Ohio s t a t u t e
uphe ld  i n  Wolman had  p r o v i d e d  a v a r i e t y  of  s e r v i c e s  f o r
s e c t a r i a n  s c h o o l s  b u t  had  made no p r o v i s i o n s  f o r  c a s h
reimbursements .  The d i s t i n c t i o n ,  a c c o rd in g  t o  th e  m a j o r i t y ,
was n o t  c r i t i c a l .  The d e t e r m in a t io n  t h a t  g rad ing  of s e c u la r
t e s t s  f u r n i s h e d  by t h e  S t a t e  h ad  a s e c u l a r  p u r p o s e  and
p r im a r i l y  a s e c u l a r  e f f e c t  " i s  n o t  changed s im p ly  because t h e
S ta te  pays t h e  sch o o l  f o r  p e r fo rm in g  the  g rad in g  fu n c t io n .
To d i s t i n g u i s h  between paying s t a t e  employees and s e c t a r i a n
sc h o o l  em p lo y e e s  f o r  p e r f o r m i n g  e x a c t l y  t h e  same s e r v i c e .
White i n s i s t e d ,  had "so l i t t l e  r e l a t i o n s h i p  e i t h e r  t o  common
sen se  o r  t h e  r e a l i t i e s  of  s c h o o l  f i n a n c e "  a s  t o  h a v e  a l m o s t
no b ea r in g  on t h e  c a s e .1^
White a g a in  made ap p a re n t  h i s  r e l u c t a n c e  to  employ th e
e x c e s s i v e  e n t a n g l e m e n t  t e s t  i n  c a s e s  i n v o l v i n g  a i d  t o
s e c t a r i a n  s ch o o ls .  Fo l low ing  t h e  argument of  t h e  D i s t r i c t
Court ( L e v i t t  I I I ) . he s t a t e d  t h a t  th e  "re imbursement p ro c e s s
. . • i s  s t r a i g h t f o r w a r d  and s u s c e p t i b l e  t o  t h e  r o u t i n i z a t i o n
t h a t  c h a r a c t e r i z e s  m o s t  r e i m b u r s e m e n t  s c h e m e s . "  By 
s u g g e s t i n g  t h a t  r e n e w a l s  w o u ld  be " r o u t i n e "  r a t h e r  t h a n
h ig h ly  p o l i t i c i z e d  e v e n t s ,  W h i te  e s s e n t i a l l y  r e j e c t e d  t h e
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p o l i t i c a l  e n t a n g l e m e n t  t e s t  t h a t  had  become an a c c e p t e d  
measure  of e s t a b l i s h m e n t .  His d i s a v o w a l  of  t h i s  t e s t  a s  a 
l e g i t i m a t e  means of  d e te rm in in g  e s t a b l i s h m e n t  i s  em phatic .  
"On i t s  f a c e , "  he d e c l a r e d ,  " t h e  New York p l a n  s u g g e s t s  no 
excess ive  en tang lem ent ,  and we a r e  no t  p rep a red  t o  read  i n t o  
the  p l a n  a s  an  i n e v i t a b i l i t y  t h e  bad  f a i t h  upon w hich  any 
fu tu re  ex c es s iv e  entanglement would be p r e d i c a t e d . "134
W hite  a l s o  r e i t e r a t e d  h i s  b e l i e f  t h a t  t h e  C our t  m u s t  
w e ig h  c e r t a i n  n e e d s  o f  t h e  c o m m u n i ty  a g a i n s t  t h e  n o ­
es tab l i shm en t  p r o v i s io n  of the  F i r s t  Amendment.
E s tab l i sh m en t  Clause ca ses  a r e  no t  ea sy ;  they  s t i r  
deep f e e l i n g s ;  and we a re  d iv id e d  among o u r s e lv e s ,  
p e r h a p s  r e f l e c t i n g  t h e  d i f f e r e n t  v i e w s  on t h i s  
s u b j e c t  of  t h e  p e o p le  of  t h i s  c o u n t r y .  What i s  
c e r t a i n  i s  t h a t  our d e c i s io n s  have tended  t o  avoid  
c a t e g o r i c a l  im p e ra t iv e s  and  a b s o l u t i s t  a p p r o a c h e s  
a t  e i t h e r  end o f  t h e  r a n g e  of p o s s i b l e  ou tcom es .
This course  s a c r i f i c e s  c l a r i t y  and p r e d i c t a b i l i t y  
f o r  f l e x i b i l i t y ,  b u t  t h i s  p r o m i s e s  t o  be t h e  c a s e  
u n t i l  th e  co n t in u in g  i n t e r a c t i o n  between th e  c o u r t s  
a n d  t h e  S t a t e s  -  t h e  f o r m e r  c h a r g e d  w i t h  
i n t e r p r e t i n g  and upholding th e  C o n s t i t u t i o n  and th e  
l a t t e r  seek ing  t o  p rov ide  e d u c a t io n  f o r  t h e i r  youth  
-  produces a s i n g l e ,  mere encompassing c o n s t ru c t io n  
of th e  E s tab l ishm en t  C la u s e .135
White 's  commitment t o  f l e x i b i l i t y  was n o t ,  however, shared  by
every member of th e  Court .
J u s t i c e  B lac .km un,  j o i n e d  by J u s t i c e s  B r e n n a n  a n d
M a r s h a l l ,  o b j e c t e d  t o  t h e  m a j o r i t y ' s  d e c i s i o n  b e c a u s e  i t
d iverged from g u i d e l i n e s  t h a t  had emerged i n  e a r l i e r  ca se s .
Blackmun began h i s  d i s s e n t  by e x p l a in i n g :  "I  thought  t h a t  t h e
C o u r tps ju d g m e n t s  i n  Meek v. P i t t e n o e r  . . .  and i n  Wolman
vt  W a l t e r  . . .  a t  l a s t  h ad  f i x e d  t h e  l i n e  b e tw e e n  t h a t  w h ich
i s  c o n s t i t u t i o n a l l y  a p p r o p r i a t e  p u b l i c  a i d  and t h a t  which i s
n o t . "  "The l i n e  was n e c e s s a r i l y  n o t  a s t r a i g h t  o n e , "  he
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a d m i t t e d ,  b u t  i t  h a d  b e e n  a n  e f f o r t  by j u s t i c e s  w i t h  
d i f f e r i n g  v iews " to  make o rd e r  and a concensus o u t  of  e a r l i e r  
d e c i s i o n s . "136
Blackmun condemned t h e  m a j o r i t y ' s  o p i n i o n  f o r  i t s  
f a i l u r e  " t o  ex am in e  t h e  s t a t u t e ' s  o p e r a t i o n a l  d e t a i l s  w i t h  
g r e a t  p r e c i s i o n . " 1 3 ?  He e m p h a s iz e d  t h e  f a c t  t h a t  t h e  New 
York law  p r o v i d e d  f o r  d i r e c t  c a s h  p a y m e n ts  and  t h e  Ohio la w  
had n o t .  Making t h e  d i s t i n c t i o n  b e tw e e n  t h e  two c a s e s ,  he  
i n s i s t e d :
At t h e  v e r y  l e a s t  . . . t h e  C o u r t ' s  h o l d i n g  to d ay  
goes  f u r t h e r  i n  a p p r o v i n g  s t a t e  a s s i s t a n c e  t o  
s e c t a r i a n  s c h o o l s  t h a n  t h e  C o u r t  had gone i n  p a s t  
d e c i s io n s .  But beyond m ere ly  f a i l i n g  t o  approve the  
type of d i r e c t  f i n a n c i a l  a i d  a t  i s s u e  i n  t h i s  case ,  
Wolman r e a f f i r m e d  th e  f i n d i n g  of the  c o u r t  i n  Meek 
v. P i t t e n a e r  t h a t  d i r e c t  a i d  t o  t h e  e d u c a t i o n a l  
f u n c t io n  of r e l i g i o u s  s c h o o ls  n e c e s s a r i l y  advances 
t h e  s e c t a r i a n  e n t e r p r i s e  a s  a w ho le .  [Em phasis  
Blackmun'sj
To s u b s t a n t i a t e  t h i s  p o i n t ,  t h e  J u s t i c e  n o t e d  t h a t  c e r t a i n  
p a r t s  of  t h e  Ohio s t a t u t e  had  been  deemed i n v a l i d  b e c a u s e  
t h e y  w e r e  s e e n  a s  p r o v i d i n g  d i r e c t  a s s i s t a n c e  t o  t h e  
s e c t a r i a n  s c h o o ls ,  because s e c u l a r  and r e l i g i o u s  e d u c a t io n  
could no t  be s e p a ra te d ,  and because  t h e  need f o r  s u r v e i l l a n c e  
would l e a d  t o  e x c e s s i v e  e n t a n g l e m e n t .  In  b o th  Wolman an d  
Meek t h e  C o u r t  had  r e c o g n i z e d  t h e  r i s k  o f  f u r t h e r i n g  t h e  
r e l i g i o u s  m is s io n  of th e  schoo l  i f  c e r t a i n  k inds  of a id  were  
p e r m i t t e d ,  and  t h a t  same r i s k  w as  i n h e r e n t  i n  t h e  New York 
s t a t u t e .
Blackmun c o n t e n d e d  t h a t  s i n c e  New York r e i m b u r s e d  
s c h o o l s  f o r  s e r v i c e s  t h e y  w e re  r e q u i r e d  t o  p e r fo rm  t o  be 
a c c r e d i t e d  and  w h ic h  t h e y  had p r e v i o u s l y  p a i d  f o r  o u t  o f
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t h e i r  o p e r a t i n g  b u d g e t s ,  t h e  s c h o o l s  w ould  be f r e e  t o  r e ­
a l l o c a t e  funds  t o  r e l i g i o u s  a c t i v i t i e s .  Were t h i s  done, t h e  
a s s i s t a n c e  w ou ld  h a v e  t h e  e f f e c t  o f  p r o v i d i n g  d i r e c t  a i d  t o  
r e l i g i o n .  In  a d d i t i o n ,  Blackmun charged  t h a t  s t a t e -m a n d a te d  
reco rds  and r e p o r t s  cou ld  c o n t r i b u t e  t o  th e  r e l i g i o u s  m is s io n  
of s e c t a r i a n  s c h o o l s .  C i t i n g  a t t e n d a n c e  r e c o r d s  a s  an  
example, he no ted  t h a t  t h e  law made "no a t t e m p t ,  and none i s  
p o s s i b l e ,  t o  s e p a r a t e  t h e  p o r t i o n  o f  t h e  o v e r a l l  e x p e n s e  o f  
a t t e n d a n c e - t a k in g  a t t r i b u t a b l e  t o  t h e  d e s i r e  t o  e n s u re  t h a t  
s t u d e n t s  a r e  a t t e n d i n g  r e l i g i o u s  i n s t r u c t i o n  f rom  t h a t  
p o r t i o n  a t t r i b u t a b l e  t o  t h e  d e s i r e  t o  e n s u r e  t h a t  s t a t e  
a t ten d a n ce  la w s  a r e  com plied  w i th . " * 4®
Blackmun c o n c l u d e d  t h a t  e x c e s s i v e  e n t a n g l e m e n t  w ou ld  
r e s u l t  s i n c e  g o v e rn m e n t  s u r v e i l l a n c e  w ould  be r e q u i r e d .  
Although th e  t e s t s  were  p r e p a re d  by S t a t e  o f f i c i a l s  and would 
be l a r g e l y  o b j e c t i v e ,  B lackm un d e t e r m i n e d  t h a t  t h e r e  w ou ld  
s t i l l  be room f o r  s u b j e c t i v e  judgm en ts  by th o s e  g rad ing  them. 
Because of th e  need f o r  y e a r l y  r e v i s i o n s  of th e  e x a m in a t io n s ,  
t h e  S t a t e ' s  s u p e r v i s i o n  w o u l d  be  c o n t i n u a l ,  and  t h e  
p o s s i b i l i t y  f o r  d i s a g r e e m e n t  b e t w e e n  s t a t e  e d u c a t i o n  
o f f i c i a l s  and  t h e  g r a d e r s  w o u ld  a l s o  p e r s i s t .  I n  a d d i t i o n ,  
government o f f  i c i a l s  would have  t o  m on i to r  t h e  a c t i v i t i e s  o f  
s e c t a r i a n  s c h o o l  t e a c h e r s  i n  o r d e r  t o  c a l c u l a t e  t h e  am ount  
the schoo l  should  be reimbursed. '* '41
Blackmun's d i s s e n t  r e s t e d  on h i s  d e t e r m in a t io n  t h a t  t h e  
New York Act v i o l a t e d  bo th  t h e  p r im ary  e f f e c t  and e x c e s s iv e  
entanglement t e s t s .  J u s t i c e  Jo h n  Paul  S tevens ,  i n  comparison,  
d ec la red  h im s e l f  i n  "more fu n d am en ta l  d isag re em en t  w i th  t h e
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C o u r t .  " 1 4 ^ T h e  C o u r t ' s  c o n s e n t  t o  t h e  d i r e c t  s u b s i d y  f o r
s e r v i c e s  m a n d a ted  by S t a t e  la w  " c o n f i r m l e d ]  h i s ' v i e w  . . .
t h a t  th e  e n t i r e  e n t e r p r i s e  of t r y i n g  t o  j u s t i f y  v a r io u s  ty p es
of s u b s i d i e s  t o  n o n p u b l i c  s c h o o l s  s h o u ld  be ab a n d o n ed ."1 4 ^
In a b r i e f  bu t  f o r c e f u l  o p in io n ,  S tevens  s t a t e d  h i s  p o s i t i o n :
R a th e r  t h a n  c o n t i n u i n g  w i t h  t h e  s i s y p h e a n  t a s k  of  
t r y i n g  t o  p a tch  t o g e t h e r  t h e  " b lu r r e d ,  i n d i s t i n c t ,  
and v a r i a b l e  b a r r i e r  d e s c r ib e d  i n  Lemon v. Kurtzman 
. . . ,  I  w ou ld  r e s u r r e c t  t h e  "h ig h  and  i m p r e g n a b l e "  
w a l l  b e tw e e n  c h u r c h  an d  s t a t e  c o n s t r u c t e d  by t h e  
Framers o f  t h e  F i r s t  Amendment.144
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V I .
A 1933 M in n e s o ta  c a s e  made c l e a r  t h a t  t h e r e  w ou ld  be 
f u r t h e r  d e b a t e  and  r e f i n e m e n t  i n  t h e  j u d i c i a l  d e c i s i o n s  
i n v o lv i n g  a i d  t o  s e c t a r i a n  s c h o o l s .  M u e l l e r  v*. A l l e n  
a f f o r d e d  t h e  j u s t i c e s  t h e  o p p o r t u n i t y  t o  d i s t i n g u i s h  t h a t  
s t a t e ' s  t a x  d e d u c t i o n  p l a n  f ro m  t h e  t u i t i o n  r e im b u r s e m e n t  
program t h a t  had been s t r u c k  down i n  PEARL v* N vguis t ,145 i n  
M ueller , t h e  m a jo r i t y  (Rehnquist ,  Burger ,  White, Powell ,  and 
O 'Connor)  c o n c l u d e d  t h a t  t h e  M i n n e s o t a  s t a t u t e  w as  
c o n s t i t u t i o n a l  because i t  a l lo w e d  a ded u c t io n  t o  a l l  p a r e n t s  
fo r  c e r t a i n  expenses  i n c u r r e d  i n  p ro v id in g  f o r  the  ed u c a t io n  
of t h e i r  c h i l d r e n .  F o u r  j u s t i c e s  ( M a r s h a l l ,  B r e n n a n ,  
Blackmun, and S t e v e n s )  d i s s e n t e d  on t h e  g ro u n d s  t h a t  a 
s u b s t a n t i a l  p r o p o r t i o n  o f  t h e  b e n e f i t  w en t  t o  p a r e n t s  a s  
r e im b u r s e m e n t  f o r  t u i t i o n  p a i d  t o  sen d  t h e i r  c h i l d r e n  t o  
s e c t a r i a n  schools .  The case  was a rgued  on 18 A p r i l  1983, and 
the d e c i s io n  was handed down on Ju n e  29.
The c o n te s te d  Minnesota law had been ena c ted  i n  1955 and 
r e v i s e d  i n  1976 and  1978. I t  a l l o w e d  a d e d u c t i o n  on s t a t e  
income t a x e s  f o r  c o s t s  o f  t u i t i o n ,  t e x t b o o k s ,  e q u ip m e n t ,  
f e e s ,  and t r a n s p o r t a t i o n ,  and i t  a p p l i e d  t o  p a r e n t s  who s e n t  
t h e i r  c h i l d r e n  t o  p u b l i c  s c h o o l s  a s  w e l l  a s  t o  t h o s e  whose 
c h i l d r e n  a t t e n d e d  p r i v a t e ,  i n c l u d i n g  s e c t a r i a n ,  s c h o o l s .  
P a r e n t s  c o u l d  c l a i m  a maximum o f  $500 f o r  each  c h i l d  i n  
g rades  k i n d e r g a r t e n  t h r o u g h  s i x ,  and  $700 f o r  e a c h  one i n  
grades seven th rough tw elve .
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p e t i t i o n e r s  b r o u g h t  s u i t  a s  t a x p a y e r s .  C i t i n g  
s t a t i s t i c s  w hich  showed t h a t  n i n e t y - f i v e  p e r c e n t  o f  t h e  
s t u d e n t s  whose p a r e n t s  q u a l i f i e d  f o r  a d e d u c t i o n  a t t e n d e d  
s e c t a r i a n  s c h o o l s  ( s i n c e  p a r e n t s  whose c h i l d r e n  a t t e n d e d  
pub l ic  schoo ls  i n c u r r e d  few ex penses ) ,  they charged t h a t  t h e  
s t a t u t e  p r o v i d e d  s u b s t a n t i a l  f i n a n c i a l  a s s i s t a n c e  t o  
s e c t a r i a n  i n s t i t u t i o n s  a n d ,  t h e r e f o r e ,  v i o l a t e d  t h e  
E s t a b l i s h m e n t  C la u s e .  The D i s t r i c t  C o u r t  r u l e d  t h a t  t h e  
s t a t u t e  was " n e u t r a l  on i t s  f a c e  an d  i n  i t s  a p p l i c a t i o n  and  
does n o t  have  a p r i m a r y  p u r p o s e  of  e i t h e r  a d v a n c in g  o r  
i n h i b i t i n g  r e l i g i o n . " 146 The U.S. C o u r t  of  A p p e a ls  (E ig h th  
C i r c u i t )  a f f i r m e d  t h e  r u l i n g .  The Supreme C our t  g r a n t e d  
c e r t i o r a r i  in  o rd e r  t o  r e s o l v e  a c o n f l i c t  between t h e  M uelle r  
case  and a s i m i l a r  c a s e  d e c i d e d  by t h e  C o u r t  o f  A p p e a ls  f o r  
th e  F i r s t  C i r c u i t ,  Rhode I s l a n d  F e d e r a t i o n  o f  T e a c h e r s  v. 
Norjberg, i n  w h ich  t h e  j u d g e s  h ad  fo u n d  a v i o l a t i o n  of  t h e  
Estab lishm ent C lause .14?
J u s t i c e  R e h n q u is t ' s  m a j o r i t y  op in io n  contended t h a t  t h e  
Court  had a g r e e d  on "one f i x e d  p r i n c i p l e "  i n  d e a l i n g  w i t h  
cases inv o lv in g  a i d  t o  s e c t a r i a n  s ch o o ls .  That  p r i n c i p l e  " i s  
our c o n s i s t e n t  r e j e c t i o n  o f  t h e  a r g u m e n t  t h a t  'any  p ro g ram  
which i n  some manner  a i d s  a n  i n s t i t u t i o n  w i t h  a r e l i g i o u s  
a f f i l i a t i o n '  v i o l a t e s  t h e  E s ta b l i s h m e n t  Clause ."148 The t a s k  
f o r  t h e  j u s t i c e s  w a s ,  t h e r e f o r e ,  " t o  d e c i d e  w h e t h e r  
Minnesota 's  ta x  ded u c t io n  b e a r s  g r e a t e r  resem blance  t o  th o s e  
types of a s s i s t a n c e  t o  p a r o c h i a l  s c h o o ls  we have approved, or  
t o  t h o s e  we have  s t r u c k  down."14® N o t in g  p e t i t i o n e r s '  
r e l i a n c e  on t h e  N v au is t  d e c i s i o n ,  Rehnquist  observed  t h a t  t h e
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M inneso ta  p l a n  s h o u l d  be d i s t i n g u i s h e d  f rom  t h e  Mew York 
t u i t i o n  r e i m b u r s e m e n t  p rog ram  on  t h e  g ro u n d s  t h a t  t a x  
d e d u c t i o n s  c o u l d  be  c l a i m e d  by p a r e n t s  o f  a l l  s c h o o l  
c h i l d r e n ,  n o t  j u s t  t h o s e  whose c h i l d r e n  a t t e n d e d  n o n p u b l i c  
s c h o o l s .  The m ore a p p r o p r i a t e  p r e c e d e n t s ,  he  a r g u e d ,  w e re  
Everson and A l len . The s t a t u t e s  i n  th o se  two c a s e s ,  both  of 
which w ere  u p h e l d  by t h e  Suprem e C o u r t ,  had a p p l i e d  t o  a l l  
p a re n t s  and a l l  s c h o o lc h i l d r e n .
R e h n q u i s t  em p lo y ed  t h e  now f a m i l i a r  t h r e e - p a r t  t e s t  
( t h a t  a law  h a v e  n e i t h e r  a p r i m a r y  p u r p o s e  n o r  e f f e c t  t h a t  
a d v a n c e s  r e l i g i o n  a n d  t h a t  i t  n o t  i n v o l v e  e x c e s s i v e  
governm en t  e n t a n g l e m e n t  w i t h  r e l i g i o n )  t o  come t o  h i s  
conc lus ion  t h a t  t h e  t a x  d e d u c t io n  program was c o n s t i t u t i o n a l .  
A pp ly ing  t h e  f i r s t  t e s t ,  h e  fo u n d  t h a t  t h e  s t a t e ' s  i n t e r e s t  
in  p ro v id in g  e d u c a t io n  f o r  i t s  young peop le  gave th e  s t a t e  a 
l e g i t i m a t e  s e c u l a r  p u r p o s e  of t r y i n g  t o  d e f r a y  t h e  c o s t  o f  
e d u c a t i o n a l  e x p e n s e s  i n c u r r e d  by p a r e n t s .  I n  a d d i t i o n ,  
Rehnquist  a s s e r t e d  t h a t  " th e r e  i s  a s t r o n g  p u b l i c  i n t e r e s t  i n  
a s su r in g  t h e  co n t in u ed  f i n a n c i a l  h e a l t h  of p r i v a t e  s c h o o l s . ” 
He ex p la in e d :  "By e d u c a t in g  a s u b s t a n t i a l  number of s tu d e n t s  
such s c h o o l s  r e l i e v e  p u b l i c  s c h o o l s  o f  a c o r r e s p o n d i n g l y  
g r e a t  b u r d e n  -  t o  t h e  b e n e f i t  o f  a l l  t a x p a y e r s . " * 5*5 As a 
f i n a l  p o i n t ,  t h e  J u s t i c e  s u g g e s t e d  t h a t  p r i v a t e  s c h o o l s  
perform a v a l u a b l e  s e r v i c e  i n  p ro v id in g  both  an  a l t e r n a t i v e  
to  p u b l i c  s c h o o l s  and  a bench  m ark  a g a i n s t  w h ich  p u b l i c  
schoo ls  may measure  them se lves .*^*
The more d i f f i c u l t  q u e s t i o n  was whether  t h e  a c t  had " th e  
p r im a ry  e f f e c t  o f  a d v a n c i n g  t h e  s e c t a r i a n  a im s  of  t h e
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n o n p u b l i c  s c h o o l s . " 152 R e h n q u i s t  d e t e rm in e d  t h a t  i t  d id  no t .
I t  w a s ,  a c c o r d i n g  t o  h i s  r e a s o n i n g ,  n e u t r a l  i n  i t s
a p p e a ra n c e .  An " e s s e n t i a l  f e a t u r e "  o f  t h e  a c t ,  l e a d i n g  t o
th i s  c o n c lu s io n ,  was th e  f a c t  t h a t  th e  ded u c t io n  f o r  c o s t s  of
educa t ion  was "only one among many d ed u c t io n s  . . .  a v a i l a b l e
under M in n e so ta  t a x  l a w s . " 155 The C o u r t  s h o u l d  d e f e r  t o
s t a t e  l e g i s l a t o r s ,  he added, s in c e  they  cou ld  b e s t  judge t h e
means t o  e q u a l i z e  t h e  t a x  b u r d e n  an d  e n c o u ra g e  d e s i r a b l e
expend i tu res  f o r  educa t ion .
The a v a i l a b i l i t y  o f  t h e  d e d u c t i o n  t o  a l l  p a r e n t s
provided f u r t h e r  proof  of t h e  l a w 's  n e u t r a l i t y .  This  f a c t o r
a l s o  d i s t i n g u i s h e d  t h e  M in n e s o ta  s t a t u t e  f ro m  t h e  law
dec lared  u n c o n s t i t u t i o n a l  i n  N v a u is t .
T h e r e ,  p u b l i c  a s s i s t a n c e  a m o u n t in g  t o  t u i t i o n  
g r a n t s ,  was p rov ided  on ly  t o  p a r e n t s  of c h i l d r e n  i n  
n o n p u b l i c  s c h o o l s .  T h i s  f a c t  had  c o n s i d e r a b l e  
b e a r in g  i n  our d e c i s io n  s t r i k i n g  down th e  Mew York 
s t a t u t e  a t  i s s u e ;  we e x p l i c i t l y  d i s t i n g u i s h e d  both 
A l l e n  and  E v e rso n  on t h e  g ro u n d s  t h a t  " i n  b o th  
c a s e s  t h e  c l a s s  o f  b e n e f i c i a r i e s  i n c l u d e d  a l l  
s c h o o lc h i l d r e n ,  t h o s e  i n  p u b l i c  a s  w e l l  a s  t h o s e  i n  
p r i v a t e  s c h o o l s . "  . . . ( e m p h a s i s  i n  o r i g i n a l ) .  
M oreover ,  we i n t i m a t e d  t h a t  " p u b l i c  a s s i s t a n c e  
( e . g . ,  s c h o l a r s h i p s )  made a v a i l a b l e  g e n e r a l l y  
w i t h o u t  r e g a r d  t o  t h e  s e c t a r i a n - n o n s e c t a r i a n  o r  
p u b l i c - n o n p u b l i c  n a t u r e  o f  t h e  i n s t i t u t i o n  
b e n e f i t e d , "  . . .  m i g h t  n o t  o f f e n d  t h e  
E s ta b l i sh m en t  C l a u s e .15^
F u r t h e r m o r e ,  R e h n q u i s t  r e a s o n e d  t h a t  t h e  f i n a n c i a l  
b e n e f i t  t o  t h e  s c h o o l s  t h a t  r e s u l t e d  f ro m  t h e  t a x  d e d u c t i o n  
came a s  a r e s u l t  o f  i n d i v i d u a l  c h o i c e s  by p a r e n t s  a n d ,  
t h e r e f o r e ,  d i d  n o t  v i o l a t e  t h e  F i r s t  Amendment. W ith  t h e  
e x c e p t i o n  o f  M y g u i s t# t h e  J u s t i c e  p o i n t e d  o u t ,  a l l  o f  t h e  
recen t  d e c i s io n s  i n v a l i d a t i n g  s t a t e  a i d  had in v o lv ed  d i r e c t  
a s s i s t a n c e .  "Where, a s  h e r e ,  a i d  t o  p a r o c h i a l  s c h o o l s  i s
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av a i la b le  only as  a r e s u l t  of d e c i s i o n s  o f  in d iv i d u a l  p a r e n t s  
no ' i m p r i m a t u r  of  S t a t e  a p p r o v a l '  . . .  can  be deemed t o  have  
been c o n f e r r e d  on any p a r t i c u l a r  r e l i g i o n ,  o r  on r e l i g i o n  
g e n e r a l l y . " 155
Rehnquist  nex t  a s s e r t e d  t h a t  any s t a t i s t i c a l  a n a l y s i s  o f  
b e n e f i c i a r i e s  was  i r r e l e v a n t  s i n c e  t h e  law  was " f a c i a l l y  
n eu t ra l . "  "Such an approach,  " he  s t a t e d ,  "would s c a r c e l y  
provide the  c e r t a i n t y  t h a t  t h i s  f i e l d  s ta n d s  i n  need o f ,  n o r  
can we p e r c e iv e  p r i n c i p l e d  s t a n d a r d s  by which th e  s t a t i s t i c a l  
ev id en ce  m ig h t  be e v a l u a t e d . " 156 I n  s h o r t ,  t h e  law  d i d  n o t  
lose i t s  n e u t r a l  c h a r a c t e r  because some i n d i v i d u a l s  c la im ed  
the deduc t ion  and o th e r s  d id  n o t .
To c o n c lu d e  h i s  c o n s i d e r a t i o n  o f  p r im a r y  e f f e c t ,  t h e  
J u s t i c e  r e i t e r a t e d  h i s  c o n t e n t i o n  t h a t  s e c t a r i a n  s c h o o l s  
provided im p o r ta n t  s e r v i c e s  f o r  t h e  community. In  a d d i t i o n  
to  o f f e r i n g  a n  a l t e r n a t i v e  t o  p u b l i c  s c h o o l s ,  t h e  p a r o c h i a l  
s c h o o ls  s i g n i f i c a n t l y  d e c r e a s e d  t h e  t a x  b u r d e n  on a l l  
c i t i z e n s .  This  f a c t  j u s t i f i e d  th e  g r a n t i n g  of d ed u c t io n s  t o  
p a re n t s  who se n t  t h e i r  c h i l d r e n  t o  c h u r c h - r e l a t e d  s c h o o l s . 157
In  d e a l i n g  w i t h  t h e  p o s s i b i l i t y  o f  " e x c e s s i v e  
en tanglem ent ,"  Rehnquis t  focused  on t h e  a d m i n i s t r a t i v e  r a t h e r  
t h a n  t h e  p o l i t i c a l  a s p e c t  o f  t h e  q u e s t i o n .  The o n l y  
p a r t i c i p a t i o n  by s t a t e  o f f i c i a l s  i n  a d m i n i s t e r i n g  t h e  la w  
came w i th  t h e i r  d e c id in g  which t e x tb o o k s  might be in c lu d e d  i n  
t h e  c l a i m ;  t h i s  r o l e  was s i m i l a r  t o  t h a t  a s s i g n e d  t o  New York 
school  b o a r d s  i n  t h e  l o a n i n g  o f  t e x t b o o k s  and  a p p ro v e d  i n  
Board of Education  v.  A l le n . 155
J u s t i c e  M a r s h a l l ,  w r i t i n g  a l s o  f o r  B ren n a n ,  Blackmun,
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and S tevens ,  f l a t l y  r e j e c t e d  t h e  d i s t i n c t i o n s ,  t h a t  Rehnquis t  
drew betv/een th e  t u i t i o n  re im bursem ent program r u l e d  i n v a l i d  
in  N vau is t  and t h e  Minnesota t a x  d ed u c t io n  program. C a l l i n g  
the Minnesota s t a t u t e  " l i t t l e  more th an  a su b s id y  of t u i t i o n  
masquerading a s  a subsidy  of g e n e ra l  e d u c a t io n a l  expenses ,"  
Marshall  d e c l a r e d  t h a t  th e  " p r i n c i p l e  of n e u t r a l i t y  f o r b i d s  
. , , any t a x  b e n e f i t ,  i n c l u d i n g  t h e  d e d u c t i o n  a t  i s s u e  h e r e ,  
which s u b s i d i z e s  t u i t i o n  p a y m e n ts  t o  s e c t a r i a n  s c h o o l s . " 155 
The tone and language of M a rs h a l l ' s  o p in io n  c l e a r l y  conveyed 
h i s  b e l i e f  t h a t  s t a t e  l e g i s l a t o r s  w e r e  a t t e m p t i n g  t o  
circumvent c o n s t i t u t i o n a l  r e s t r i c t i o n s  by u s in g  l e g a l  d ev ic e s  
designed t o  avo id  th e  p i t f a l l s  of programs p r e v io u s l y  deemed 
in v a l id ,
M a r s h a l l ’s p r i n c i p a l  o b j e c t i o n  t o  t h e  g r a n t i n g  o f  t a x  
d e d u c t io n s  l a y  i n  t h e  a b s e n c e  o f  r e s t r i c t i o n s .  Most of  t h e  
deductions ,  he p o in te d  o u t ,  would be taken  f o r  t h e  payment of 
t u i t i o n  a t  c h u r c h - r e l a t e d  sch o o ls .  The s c h o o ls  would r e c e i v e  
an i n d i r e c t  b u t  s u b s t a n t i a l  f i n a n c i a l  b e n e f i t  a n d  one t h a t  
was i n  no way r e s t r i c t e d  t o  th e  s e c u la r  expenses  i n c u r r e d  by 
such i n s t i t u t i o n s .  G iven t h e  p u r p o s e  of  p a r o c h i a l  s c h o o l s ,  
" ' t o  p r o v i d e  a n  i n t e g r a t e d  s e c u l a r  a n d  r e l i g i o u s  
educa t ion , '  . . . a i d  t o  s e c t a r i a n  sc h o o ls  must be r e s t r i c t e d  
t o  e n s u r e  t h a t  i t  may be n o t  u s e d  t o  f u r t h e r  t h e  r e l i g i o u s  
m iss ion  of th o se  s c h o o ls . " 1^  He e x p la in e d :
I n d i r e c t  a s s i s t a n c e  i n  t h e  form of f i n a n c i a l  a id  
t o  p a r e n t s  f o r  t u i t i o n  p a y m e n t s  i s  • . .
i m p e r m i s s i b l e  b e c a u s e  i t  i s  n o t  " s u b j e c t  t o  .  . . 
r e s t r i c t i o n s "  w h i c h  " g u a r a n t e e  t h e  s e p a r a t i o n  
between s e c u l a r  and r e l i g i o u s  e d u c a t io n a l  f u n c t i o n s  . 
and  . . .  e n s u r e  t h a t  S t a t e  f i n a n c i a l  a i d  s u p p o r t s  
o n ly  t h e  f o r m e r . "  . . .  By e n s u r i n g  t h a t  p a r e n t s
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w i l l  be r e im b u rse d  f o r  t u i t i o n  payments th ey  make, 
t h e  M in n e s o ta  s t a t u t e  r e q u i r e s  t h a t  t a x p a y e r s  i n  
g e n e ra l  pay f o r  t h e  c o s t  of  p a r o c h i a l  e d u c a t io n  and 
e x t e n d s  a f i n a n c i a l  " i n c e n t i v e  t o  p a r e n t s  t o  send  
t h e i r  c h i l d r e n  t o  s e c t a r i a n  s c h o o l s . " 161
The fo rm  of  t h e  a i d ,  he  a d d e d ,  i s  o f  l i t t l e  i m p o r t a n c e .
"What i s  o f  c o n t r o l l i n g  s i g n i f i c a n c e  i s  . . . t h e
' s u b s t a n t i v e  i m p a c t 1 o f  t h e  f i n a n c i a l  a i d , "  i n  s h o r t ,  t h e
i n e v i t a b l e  e f f e c t  t h a t  t h e  s t a t u t e  w ould  a i d  and  ad v a n ce
r e l i g i o u s  i n s t i t u t i o n s .
The d i s t i n c t i o n  drawn by th e  m a j o r i t y  between a "genuine
tax deduc t ion"  and t h e  t u i t i o n  re im bursem ent  program used i n
New York w as ,  M a r s h a l l  d e c l a r e d ,  "a d i s t i n c t i o n  w i t h o u t  a
d i f f e r e n c e . " 16^ A l th o u g h  t h e  New York p l a n  more c l o s e l y
r e s e m b le d  a " t a x  c r e d i t , "  t h e  e f f e c t s  o f  b o th  l a w s  w e re
v i r t u a l l y  i d e n t i c a l :  t o  p ro v id e  f i n a n c i a l  r e l i e f  f o r  p a r e n t s
t h a t  w ould  i n d i r e c t l y  b e n e f i t  t h e  s c h o o l s  t h e i r  c h i l d r e n
a t ten d e d .
The f a c t  t h a t  m o s t  p a r e n t s  c o u l d  n o t  c l a i m  t h e  l a r g e s t  
d e d u c t io n  c o n v i n c e d  M a r s h a l l  t h a t  t h e  law  was n o t  n e u t r a l .  
" P a r e n t s  who se n d  t h e i r  c h i l d r e n  t o  f r e e  p u b l i c  s c h o o l s  a r e  
s i m p l y  i n e l i g i b l e  t o  o b t a i n  t h e  f u l l  b e n e f i t  of t h e  
d e d u c t i o n , "  h e  o b s e r v e d ,  s i n c e  t h e  m a in  i t e m  t h a t  c o u ld  be 
claimed was t u i t i o n . 16^ A p a r t  f ro m  t h e  s t a t i s t i c a l  a n a l y s i s  
t h a t  R e h n q u i s t  s e t  a s i d e  a s  an  i n a p p r o p r i a t e  m e a s u r e  o f  
c o n s t i t u t i o n a l i t y ,  t h e  i n c l u s i o n  of  t u i t i o n  a s  a d e d u c t ib l e  
expense  m ean t  t h a t  t h e  s t a t u t e  p r i m a r i l y  b e n e f i t e d  t h o s e  
who s e n t  t h e i r  c h i l d r e n  t o  s e c t a r i a n  s c h o o l s . 1®^
M arsha l l  d id  n o t ,  however, c o n f in e  h i s  o b j e c t i o n s  t o  t h e  
d e d u c t io n  f o r  c o s t s  o f  t u i t i o n .  D e d u c t i o n s  f o r  t h e  c o s t  o f
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textbooks and o t h e r  i n s t r u c t i o n a l  m a t e r i a l s  were s i m i l a r l y
in v a l id .  "A t a x  d ed u c t io n  has  a p r im ary  e f f e c t  t h a t  adva«>
r e l i g i o n , "  h e  w r o t e ,  " i f  i t  i s  p r o v i d e d  t o  o f f s e t
e x p e n d i t u r e s  w h i c h  a r e  n o t  r e s t r i c t e d  t o  t h e  s e c u l a r
a c t i v i t i e s  of p a r o c h i a l  s c h o o ls . " 166 Although t h e  law had s e t
s p e c i f i c  g u i d e l i n e s  f o r  t h e  p u r p o s e  of  e x c l u d i n g  books  and
m a t e r i a l s  used i n  t e a c h in g  r e l i g i o n ,  M arsha ll  m a in ta in ed  t h a t
f i n a n c i a l  a i d  f o r  s e c u l a r  a c t i v i t i e s  w ou ld  n e v e r t h e l e s s
f u r t h e r  t h e  r e l i g i o u s  m is s io n  of  t h e  s c h o o l . 16?
Recogniz ing t h e  i n c o n s i s t e n c y  between t h i s  p o s i t i o n  and
th e  C o u r t ' s  r u l i n g  i n  B oa rd  o f  E d u c a t i o n  v. A l l e n . M a r s h a l l
r e i t e r a t e d  h i s  b e l i e f  t h a t  A l len  should  be o v e r tu r n e d .168
A l th o u g h  t h i s  C o u r t  u p h e ld  t h e  l o a n  o f  s e c u l a r  
t e x t b o o k s  t o  r e l i g i o u s  s c h o o l s  i n  B o a r d  o f  
E d u c a t i o n  v. A l l e n . . . .  t h e  C o u r t  b e l i e v e d  a t  
t h a t  t i m e  t h a t  i t  l a c k e d  s u f f i c i e n t  e x p e r i e n c e  t o  
d e t e r m i n e  " b a s e d  s o l e l y  on j u d i c i a l  n o t i c e "  t h a t  
" th e  p r o c e s s e s  of  s e c u l a r  and  r e l i g i o u s  t r a i n i n g  
a r e  so i n t e r t w i n e d  t h a t  s e c u l a r  tex tbooks  fu rn i s h e d  
t o  s t u d e n t s  by t h e  p u b l i c  [ w i l l  a l w a y s  b e ]  
i n s t r u m e n t a l  i n  t h e  t e a c h i n g  o f  r e l i g i o n . "  . . .
This b a s i s  f o r  d i s t i n g u i s h i n g  s e c u l a r  i n s t r u c t i o n a l  
m a t e r i a l s  a n d  s e c u l a r  t e x t b o o k s  i s  s i m p l y  
u n t e n a b l e ,  an d  i s  i n c o n s i s t e n t  w i t h  many of  o u r  
m ore  r e c e n t  d e c i s i o n s  c o n c e r n i n g  s t a t e  a i d  t o  
p a ro c h ia l  s c h o o l s . 169
He added ,  i n c o r r e c t l y ,  t h a t  t h e  M in n e so ta  s t a t u t e  d i d  n o t
l i m i t  t h e  d e d u c t i o n  t o  books  o f f i c i a l l y  a p p ro v e d  f o r  u se  i n
p u b l i c  s c h o o l s ,  a s  had  been  r e q u i r e d  f o r  t h e  l o a n i n g  o f
textbooks by New Y ork .1? 8
M a r s h a l l  c o n c lu d e d  h i s  o p i n i o n  by d e f i n i n g  t h e  i s s u e .
" I t  i s  b e s i d e  t h e  p o i n t , "  he d e c l a r e d ,  " t h a t  t h e  S t a t e  may
have l e g i t i m a t e  s e c u l a r  r e a s o n s  f o r  p r o v i d i n g  such  a i d . " 1? 1
The r e s p o n s i b i l i t y  of th e  Court  i n  t h i s  ca se  was t o  de te rm in e
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whether the  t a x  d ed u c t io n  program implemented by Minnesota 
c o u l d  " ' b e  s q u a r e d  w i t h  t h e  d i c t a t e s  o£ t h e  R e l i g i o n  
C lau se s ."* 172 In  o th e r  words,  t h e  j u s t i c e s  needed t o  fo c u s  on 
p o te n t i a l  or a c t u a l  v i o l a t i o n s  of the  F i r s t  Amendment r a t h e r  
than on th o s e  f e a t u r e s  o f  s e c t a r i a n  schoo ls  t h a t  met s e c u l a r  
community needs.  The f a i l u r e  of t h e  m a jo r i t y  t o  d i s c e r n  t h e  
fundamental i s s u e  or t h e i r  co n sc io u s  d e c i s io n  t o  d i s r e g a r d  i t  
l e d  them t o  a r e s u l t  denounced  by M a r s h a l l  a s  " f l a t l y  a t  o d d s  
w i th  t h e  f u n d a m e n ta l  p r i n c i p l e  t h a t  a S t a t e  may p r o v i d e  no 
f i n a n c i a l  su p p o r t  w hatsoever  t o  promote r e l i g i o n .
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VII.
The C o u r t ' s  d e c i s i o n s  i n  t h e  com panion  c a s e s  o f  Grand 
Rap ids  s c h o o l  D i s t r i c t  v .  B a l l  and  A g u i l a r  v* F e l t o n  r e v e a l  
e s s e n t i a l l y  t h e  same a l ig n m e n ts  a s  had emerged i n  th e  e a r l i e r  
c a s e s .174 B ren n an ,  M a r s h a l l ,  B lackm un,  P o w e l l ,  and  S t e v e n s  
c o n s t i t u t e d  t h e  m a j o r i t y  t h a t  d e c l a r e d  t h e  p r o g r a m s  
u n c o n s t i t u t i o n a l .  W h i te  and  R e h n q u i s t  d i s s e n t e d  i n  b o th  
c a s e s ;  B u r g e r  a n d  O 'C o n n o r ,  who h a d  b e e n  a p p o i n t e d  by 
P re s id en t  Reagan t o  r e p l a c e  r e t i r i n g  J u s t i c e  P o t t e r  S t e w a r t ,  
d i s s e n t e d  i n  p a r t  f rom  t h e  Grand R a p id s  o p i n i o n  and  i n  t o t o  
from A a u i l a r . W h i le  m o s t  o f  t h e  o p i n i o n s  f o l l o w e d  t h e  
r e a s o n in g  u sed  by t h e  r e s p e c t i v e  j u s t i c e s  i n  t h e i r  e a r l i e r  
d ec is io n s ,  t h e  d i s s e n t  w r i t t e n  by J u s t i c e  O'Connor i n  A g u i la r  
v. Fe l ton  was a n o ta b le  e x c e p t io n .  D is tu rbed  by th e  C o u r t ' s  
handling of th e  ev idence  i n  t h i s  ca se ,  she no t  only r e j e c t e d  
t h e i r  judgment of e x c e s s iv e  en tang lem en t  bu t  a l s o  a rgued  t h a t  
t h e  e n t a n g l e m e n t  t e s t  w a s  a n  u n s u i t a b l e  m e a s u r e  f o r  
determ ining  e s t a b l i s h m e n t .
Both ca s e s  in v o lv e d  "supplem entary"  e d u c a t io n a l  programs 
s u b s i d i z e d  by g o v e r n m e n t ,  i n  o n e  c a s e  by t h e  l o c a l  
government and i n  t h e  o th e r  by f e d e r a l  funds,  and c a r r i e d  o u t  
on th e  p r e m i s e s  of  s e c t a r i a n  s c h o o l s .  The t a x p a y e r  s u i t  
a g a in s t  Grand Rapids School D i s t r i c t  charged t h a t  t h e  Shared 
Time and Community E d u c a t i o n  P ro g ra m s  i n s t i t u t e d  i n  t h a t  
community in  1976-77 v i o l a t e d  t h e  E s ta b l i sh m e n t  Clause .  Both 
programs p ro v id ed  c l a s s e s  f o r  n o npub l ic  schoo l  s t u d e n t s  a t  
p u b l i c  ex p e n se  i n  c l a s s r o o m s  l o c a t e d  i n  an d  l e a s e d  f ro m
352
Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.
nonpublic  s c h o o ls .  Under th e  Shared  Time program, t h e  p u b l i c  
school system o f f e r e d  c l a s s e s  d u r in g  th e  r e g u la r  schoo l  day 
t h a t  w o u l d  s u p p l e m e n t  t h e  s t a t e - r e q u i r e d  c u r r i c u l u m ,  
i n c l u d e d  among t h e  c o u r s e s  w e r e  r e m e d i a l  and  e n r i c h m e n t  
c l a s s e s  i n  m a t h e m a t i c s ,  r e a d i n g ,  a r t ,  m u s ic ,  and p h y s i c a l  
educa t ion .  Evidence showed t h a t  ap p ro x im a te ly  t e n  p e r c e n t  o f  
t h e  t e a c h e r s  em p lo y ed  i n  t h i s  p ro g ram  by t h e  p u b l i c  s c h o o l  
sys tem  h ad  p r e v i o u s l y  t a u g h t  i n  n o n p u b l i c  s c h o o l s  an d  
s o m e t i m e s  i n  t h e  s c h o o l s  w h e r e  t h e y  w e r e  c u r r e n t l y  
employed.178 ^he  Community E d u c a t i o n  c o u r s e s ,  a l t h o u g h  
conducted i n  n o npub l ic  e le m e n ta ry  sch o o ls ,  were n e v e r t h e l e s s  
s e p a r a t e  from t h e  r e g u l a r  sch o o l  program. These c o u r se s  took  
p l a c e  a f t e r  s c h o o l  and  e n r o l l e d  a d u l t s  a s  w e l l  a s  c h i l d r e n .  
As was t r u e  of  t h e  s h a r e d  Time c o u r s e s ,  m os t  of t h e  o f f e r i n g s  
i n  t h e  Community E d u c a t i o n  p ro g ra m  w ere  a v a i l a b l e  i n  t h e  
p u b l i c  s c h o o l s  a s  p a r t  of  t h e i r  r e g u l a r  c u r r i c u l u m . 1 7 ® I n  
e v e ry  i n s t a n c e ,  t h e  i n d i v i d u a l  h i r e d  t o  t e a c h  a Community 
E d u c a t io n  c o u r s e  was a f u l l - t i m e  t e a c h e r  i n  t h e  n o n p u b l i c  
school where t h a t  cou rse  was g iv e n .177
The a d m i n i s t r a t i o n  of bo th  programs r e q u i r e d  c o o p e ra t io n  
b e tw e en  p u b l i c  o f f i c i a l s  a n d  n o n p u b l i c  s c h o o l  em p lo y e e s .  
They worked t o g e t h e r  i n  d e c id in g  on course  o f f e r i n g s ,  drawing 
up t h e  a c a d e m ic  s c h e d u l e  ( t a k i n g  i n t o  a c c o u n t  r e l i g i o u s  
h o l id a y s ) ,  and a r r a n g in g  f o r  t h e  l e a s i n g  of c la ss ro o m s  t o  t h e  
p u b l ic  sys tem. F o r ty  of  t h e  f o r t y - o n e  p a r t i c i p a t i n g  s c h o o ls  
were s e c t a r i a n  i n  c h a r a c t e r ,  and  " s u b s t a n t i a l  e v i d e n c e  
sugges t  [ed] t h a t  they  s h a re  Id] deep r e l i g i o u s  p u rp o ses ."1? 8
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The s u i t  b rough t  i n  A g u i la r  v. F e l to n  ch a l le n g e d  t h e  use 
of f e d e r a l  r a t h e r  t h a n  s t a t e  f u n d s ,  b u t  t h e  n a t u r e  of t h e  
program was e s s e n t i a l l y  t h e  same a s  th o se  i n s t i t u t e d  i n  Grand 
Rap ids .  T a x p a y e r s ,  B e t t y - L o u i s e  F e l t o n ,  e t  a l . ,  c o n t e s t e d  
t h e  u se  of f e d e r a l  f u n d s  by t h e  C i t y  of  New York t o  pay t h e  
s a l a r i e s  of  p u b l i c  s c h o o l  t e a c h e r s  and  o t h e r  p r o f e s s i o n a l s  
who were  a s s ig n e d  t o  s e c t a r i a n  schoo ls .  Under T i t l e  I  of th e  
Elementary and Secondary Educat ion  Act of 1965, th e  S e c r e t a r y  
of E d u c a t i o n  w a s  a u t h o r i z e d  t o  d i s t r i b u t e  f i n a n c i a l  
a s s i s t a n c e  t o  l o c a l  s c h o o l s ,  b o th  p u b l i c  a n d  n o n p u b l i c ,  t o  
meet t h e  n e e d s  o f  e d u c a t i o n a l l y  d e p r i v e d  c h i l d r e n  i n  low 
income f a m i l i e s .  B e g i n n i n g  i n  1966, New York C i ty  had  
extended t o  q u a l i f y i n g  p a r o c h i a l  school s tu d e n t s  co u rse s  i n  
remedial  r e a d in g ,  r e a d in g  s k i l l s ,  r em ed ia l  m a them at ic s  and 
English as a second language.  I t  had a l s o  p rov ided  guidance 
s e r v i c e s .  A l l  o f  t h e s e  p ro g ra m s  w ere  c o n d u c te d  i n  t h e  
s e c t a r i a n  s c h o o l s  by p u b l i c  s c h o o l  em p lo y ee s .  J u s t  ove r  
t h i r t e e n  p e r c e n t  of t h e  s t u d e n t s  e l i g i b l e  t o  r e c e iv e  funds i n  
1981-82 a t t e n d e d  p r i v a t e  s c h o o l s ;  o f  t h e s e ,  e i g h t y - f o u r  
p e r c e n t  w ent  t o  C a t h o l i c  s c h o o l s  and  e i g h t  p e r c e n t  w en t  t o  
Hebrew day schools .1^9
Unlike th e  Michigan program, t h e  a d m i n i s t r a t i o n  of  T i t l e  
I  f u n d s  l a y  s o l e l y  i n  t h e  h a n d s  o f  p u b l i c  o f f i c i a l s .  C i t y  
em p loyees  w e re  r e s p o n s i b l e  f o r  a p p o i n t i n g  t e a c h e r s  and  
s u p e r v i s i n g  t h e  p r o g r a m .  T e a c h e r s  a n d  t h e  o t h e r  
p r o f e s s i o n a l s  had  minimum c o n t a c t  w i t h  p r i v a t e  s c h o o l  
personnel  i n  c a r r y i n g  o u t  t h e i r  a s s ig n m e n ts .* 80
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In  both c a se s  t h e  Supreme Court g ran te d  c e r t i o r a r i . The 
Grand Rapids ca se  had been dec ided  f i r s t  by a D i s t r i c t  Court ,  
fo l low ing  an e ig h t -d a y  bench t r i a l .  The Court found t h a t  th e  
two programs v i o l a t e d  th e  e f f e c t  and en tan g lem en t  t e s t s .  The 
Court  o f  A p p e a l s  f o r  t h e  S i x t h  C i r c u i t  had  a f f i r m e d  t h a t  
r u l i n g . 1®1
The h i s t o r y  of  t h e  New York s u i t  was som ew hat  m ore 
complicated. Taxpayers had i n i t i a t e d  t h e  a c t i o n  i n  1978, bu t  
i t  was he ld  f o r  t h e  outcome of N a t io n a l  C o a l i t i o n  f o r  P u b l ic  
Education and R e l ig io u s  L i b e r ty  v. H a r r i s , which  in v o lv ed  an 
i d e n t i c a l  ch a l le n g e  t o  t h e  T i t l e  I  program.182 The D i s t r i c t  
Court u p h e ld  T i t l e  I  i n  t h e  H a r r i s  c a s e ,  an d  t h e  Supreme 
Court d ism issed  t h e  appea l  f o r  want of j u r i s d i c t i o n .  F e l to n  
and h e r  f e l l o w  t a x p a y e r s  r en ew ed  t h e i r  c h a l l e n g e ,  and  t h e  
D i s t r i c t  C o u r t  g r a n t e d  a p p e l l a n t s '  m o t io n  f o r  summary 
judgment based on th e  e v i d e n t i a r y  r e c o r d  developed i n  H a r r i s . 
The C o u r t  o f  A p p e a l s  f o r  t h e  S e c o n d  C i r c u i t  r e v e r s e d .  
Although t h a t  judgment cou ld  no t  be appea led  t o  t h e  Supreme 
Court, th e  Supreme Court  j u s t i c e s  dec ided  t o  t r e a t  t h e  p ape rs  
a s  a p e t i t i o n  f o r  c e r t i o r a r i  a n d  t h e n  g r a n t e d  t h a t  
p e t i t i o n . 182 F o l low ing  t h e  p r a c t i c e  adopted  i n  comparable 
c a s e s ,  t h e  j u s t i c e s  r e f e r r e d  t o  t h e  p a r t i e s  i n  t h e  A g u i l a r  
case a s  a p p e l l a n t s  and a p p e l l e e s  r a t h e r  than  a s  p e t i t i o n e r s  
and responden ts .
The c r i t i c a l  f a c t o r  i n  t h e  m a j o r i t y ' s  o p in i o n  i n  Grand 
Rapids v. B a l l  was th e  " p e r v a s iv e ly  s e c t a r ia n "  c h a r a c te r  o f  
fo r ty  of  th e  f o r t y - o n e  s c h o o l s  p a r t i c i p a t i n g  i n  t h e  two  
programs.!84 The s e c u l a r  purpose behind th e  programs co u ld
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not,  Brennan w r o te ,  " v a l id a t e  government a i d  t o  p a r o c h ia l  
s c h o o l s  when th e  a i d  has  th e  e f f e c t  o f  prom oting  a s i n g l e  
r e l i g i o n  or r e l i g i o n  g e n e r a l l y  or when t h e  a i d  unduly  
e n ta n g le s  the  government i n  m a t t e r s  r e l i g i o u s . " 1 ® ^  in d e e d ,  
Brennan conceded t h e  [n jo n p u b l i c  s c h o o l s  have p la y ed  an 
important r o l e  i n  the development of American education," but 
the need t o  m a in t a in  t h e  s e p a r a t io n  between government and 
r e l i g i o n  f o r  th e  p r o t e c t i o n  o f  both  mandated a judgment  
a g a i n s t  b o th  t h e  S h a red  Time and Community E d u c a t io n  
programs.-*-®®
The majority  found th a t  the programs implemented by the
Grand Rapids School D i s t r i c t  had the p o te n t ia l  of advancing
r e l i g i o n  i n  t h r e e  d i f f e r e n t  ways. Each of  t h e s e  r e s u l t e d
from the  use o f  p a r o c h ia l  s c h o o l  b u i l d i n g s  or from th e
employment of parochial  school teachers .
F i r s t ,  the  t e a c h e r s  p a r t i c i p a t i n g  i n  th e  programs  
may b e c o m e  i n v o l v e d  i n  i n t e n t i o n a l l y  or  
i n a d v e r t e n t l y  i n c u l c a t i n g  p a r t i c u l a r  r e l i g i o u s  
t e n e t s  or  b e l i e f s .  S e c o n d ,  t h e  p r o g r a m s  may 
provide a cr u c ia l  symbolic l in k  between government 
and r e l i g i o n ,  thereb y  e n l i s t i n g — a t  l e a s t  i n  t h e  
ey e s  o f  i m p r e s s io n a b l e  y o u n g s t e r s — the  powers of  
g o v e r n m e n t  t o  t h e  s u p p o r t  o f  t h e  r e l i g i o u s  
denom inat ion  o p e r a t i n g  th e  s c h o o l .  T h ird ,  the  
programs may have the e f f e c t  of d i r e c t l y  promoting 
r e l i g i o n  by i m p e r m is s i b l y  p r o v id in g  a s u b s id y  to  
the primary r e l i g i o u s  m iss io n  of the i n s t i t u t i o n s  
a f f e c t e d .  7
In s h o r t ,  t h e  m a j o r i t y  d e term in ed  t h a t  th e  programs had a 
primary e f f e c t  th a t  aided r e l i g i o n  even though the s p e c i f i c  
purpose was secu la r .
Brennan found s i g n i f i c a n t  s i m i l a r i t i e s  between  t h e  
Michigan programs and t h o s e  d e c la r e d  i n v a l i d  i n  Meek v. 
Pittenger. In both s i t u a t i o n s  pub l ic  funds were used t o  pay
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profess iona l  s t a f f ,  inc lud ing  teach ers ,  in  nonpublic schoo ls .
A major shortcoming of the Pennsylvania program, the  lack  o f
any system of s u r v e i l la n c e  to  assure  th a t  funds were not used
for r e l i g i o u s  purposes,  a l so  characterized  both the Community
Education and sh a r e d  Time p r o g r a m s . 188 T h is  p r e s e n te d  "
su bs tan t ia l  r i s k ” tha t  courses  o f fered  in  parochial  sc h o o ls
and, in  some c a s e s ,  by p a r o c h ia l  s c h o o l  t e a c h e r s  m ight  be
infused w ith  a r e l i g i o u s  message even though the funding for
such courses came from the pub l ic  c o f f e r s .  In d iv id u a ls  who
taught w ith in  the  parochia l  curriculum during the day might
f in d  i t  d i f f i c u l t  t o  d i v e s t  t h e i r  a f t e r - s c h o o l  c l a s s e s  o f
r e l i g i o u s  i d e a s  or a t t i t u d e s ;  w hereas  t h o s e  who ta u g h t
cou rses  o u t s i d e  of  th e  r e l i g i o u s  cu rr icu lu m  but during  t h e
regular  s c h o o l  day m ight  be in f l u e n c e d  by t h e  r e l i g i o u s
a tm o s p h e r e .  B ren n an  e x p l a i n e d :  " T e a c h e r s  i n  such  an
atmosphere may w e l l  s u b t l y  (or o v e r t l y )  conform t h e i r
i n s t r u c t i o n  t o  t h e  env ironm ent  i n  which th ey  t e a c h ,  w h i l e
s tu d e n ts  w i l l  p e r c e i v e  t h e  i n s t r u c t i o n  p ro v id ed  i n  t h e
c o n t e x t  o f  t h e  d o m i n a n t l y  r e l i g i o u s  m e s s a g e  o f  t h e
i n s t i t u t i o n ,  thus r e in fo r c in g  the  in d o c tr in a t in g  e f f e c t .
The l a c k  o f  s p e c i f i c  e v i d e n c e  t h a t  r e l i g i o u s
indoctr inat ion  had occurred was "not d i s p o s i t iv e ."  "[Tjhere
i s  no rea so n  t o  b e l i e v e , ” Brennan rea so n ed ,  " th a t  t h i s  kind
of i d e o l o g i c a l  i n f l u e n c e  would  be d e t e c t e d  or re p o r te d  by
students,  by t h e i r  parents ,  or by the school system i t s e l f . "
The s t u d e n t s  are  presumably a t t e n d i n g  r e l i g i o u s  
s c h o o l s  p r e c i s e l y  in  ord er  t o  r e c e i v e  r e l i g i o u s  
i n s t r u c t i o n .  A f t e r  sp en d in g  th e  b a la n ce  of  t h e i r  
s c h o o l  day in  c l a s s e s  h e a v i l y  i n f l u e n c e d  by a 
r e l i g i o u s  p e r s p e c t i v e ,  they  would have  l i t t l e
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m o t i v a t i o n  o r  a b i l i t y  t o  d i s c e r n  i m p r o p e r  
i d e o l o g i c a l  c o n t e n t  t h a t  may c r e e p  i n t o  a S h a re d  
Time or Community Education  course .  Nei ther  t h e i r '  
p a r e n t s  nor th e  p a r o c h ia l  s c h o o l s  would have cause  
t o  com plain  i f  t h e  e f f e c t  of t h e  p u b l i c ly  suppor ted  
i n s t r u c t i o n  were  t o  advance th e  s e c t a r i a n  s c h o o l s 1 
m i s s i o n .  And t h e  p u b l i c  s c h o o l  sy s tem  i t s e l f  has  
no i n c e n t i v e  t o  d e t e c t  o r  r e p o r t  any s p e c i f i c  
i n c i d e n t s  o f  i m p r o p e r  s t a t e - s p o n s o r e d  
i n d o c t r i n a t i o n .  Thus,  t h e  l a c k  of e v i d e n c e  of 
s p e c i f i c  i n c i d e n t s  o f  i n d o c t r i n a t i o n  i s  o f  l i t t l e  
s i g n i f i c a n c e .  90
Brennan's f i r s t  po int ,  therefore ,  re s ted  on the  p o te n t ia l  for
r e l i g i o u s  i n d o c t r i n a t i o n  a n d  t h e  r i s k  o f  g o v e r n m e n t
s p o n s o r s h i p  o f  r e l i g i o n  r a t h e r  t h a n  on p ro o f  t h a t  such
d o c t r i n a t i o n  had occu rred .
B rennan  b a s e d  h i s  se co n d  p o i n t — t h e  s y m b o l i c  l i n k
between g o v e rn m e n t  and  r e l i g i o n — on a b ro ad  d e f i n i t i o n  o f
"e s tab l i sh m en t ."  A c lo se  i d e n t i f i c a t i o n  of government w i th
r e l i g i o n ,  he  a r g u e d ,  "conveys  a m essag e  of  g o v e rn m e n t
e n d o r s e m e n t  o r  d i s a p p r o v a l  o f  r e l i g i o n . " 1 9 1  s u c h
i d e n t i f i c a t i o n  may r e s u l t  when the  government uses  i t s  powers
and r e s p o n s i b i l i t i e s  on b e h a l f  of a s e c t a r i a n  i n s t i t u t i o n .
P ercep t ion  i s  an  im p o r ta n t  e lement.  The J u s t i c e  p o in te d  o u t
t h a t  "an im p o r ta n t  concern  of th e  e f f e c t s  t e s t  i s  whether  t h e
symbolic union of church and s t a t e  e f f e c t e d  by the  cha l le n g ed
governmental a c t i o n  i s  l i k e l y  to  be p e rce iv ed  by a d h e re n ts  o f
the c o n tr o l l in g  denominations a s  an endorsement, and by the
non-adheren ts  a s  a d i s a p p ro v a l ,  of t h e i r  i n d iv i d u a l  r e l i g i o u s
c h o i c e s . " 192 In  s i t u a t i o n s  in v o lv in g  c h i ld r e n ,  the  symbolic
l i n k  i s  a p t  t o  be c r i t i c a l .  Consequently ,  th e  n o t i c e s  p laced
above classroom doors to  designate  p ub l ic ,  as d is t in gu ish ed
from p a r o c h i a l ,  c o u r s e s  made l i t t l e  d i f f e r e n c e  to  t h e
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s tuden ts  who a s s o c i a t e d  a l l  a c t i v i t i e s  w i t h i n  t h e i r  sch o o ls  
w i th  t h e  r e l i g i o u s  c o n t e x t .  I f  a n y t h i n g ,  t h e  i m p a c t  of t h e  
s igns  would be t o  l i n k  r a t h e r  th an  t o  s e p a r a t e  government and 
r e l i g i o n .
On t h e  t h i r d  p o i n t ,  B rennan  d e c l a r e d  t h a t  t h e  a i d  
th rough  t h e s e  two p r o g ra m s  was d i r e c t  an d  s u b s t a n t i a l .  He 
r e je c te d  p e t i t i o n e r s '  argument t h a t  t h e  a i d  was in te n d ed  f o r  
the  s t u d e n t  and  n o t  t h e  s c h o o l s .  Q u o t in g  J u s t i c e  P o w e l l ' s  
opinion i n  Wolman v. W a l t e r . Brennan s t a t e d ,  "Where, a s  h e re ,  
no m e a n in g fu l  d i s t i n c t i o n  can  be made b e tw e e n  a i d  t o  t h e  
s t u d e n t  and a i d  t o  t h e  s c h o o l ,  ' t h e  c o n c e p t  o f  a l o a n  t o  
in d iv id u a l s  i s  a t r a n s p a r e n t  f i c t i o n . ' "
Brennan a l s o  s e t  a s id e  t h e  c o n te n t io n  t h a t  th e  programs 
supplemented th e  r e g u l a r  cu r r ic u lu m .  The purpose of such a 
d i s t i n c t i o n  was t o  c a t e g o r i z e  t h e  c o u r s e s  a s  i n c i d e n t a l  t o  
the  s c h o o l s '  a c a d e m ic  p ro g ra m s .  To a c c e p t  t h i s  n o t i o n ,  t h e  
J u s t i c e  r e m a rk e d ,  w ould  be t o  " l e t  t h e  g e n i e  o u t  o f  t h e  
b o t t l e , "  f o r  t h e  c o u r t s  h ad  no way of  d e t e r m i n i n g  w h ic h  
p rogram s s u p p le m e n t e d  a n  e s t a b l i s h e d  c u r r i c u l u m  and w h ich  
merely su p p la n ted  c o u r s e s  t h a t  m igh t  o th e rw is e  be o f f e r e d  by 
the schools  w i th o u t  government sp onso rsh ip .  The p o s s i b i l i t y  
of t h e  g overnm en t  p i c k i n g  up c o u r s e s  t h a t  t h e  s e c t a r i a n  
schools  found to o  ex pens ive  t o  fund "would be t o  p e rm i t  even 
l a r g e r  s e g m e n ts  o f  t h e  r e l i g i o u s  s c h o o l  c u r r i c u l u m  t o  be 
tu r n e d  o v e r  t o  t h e  p u b l i c  s c h o o l  s y s t e m ,  t h u s  v i o l a t i n g  t h e  
c a r d i n a l  p r i n c i p l e  t h a t  t h e  S t a t e  may n o t  i n  e f f e c t  become 
the prime su p p o r te r  of  t h e  r e l i g i o u s  schoo l  s y s t e m .  "195
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Brennan pursued a d i f f e r e n t  l i n e  of  r e a so n in g  i n  h i s  
m a j o r i t y  o p i n i o n  i n  A g u i l a r  v .  F e l t o n . The c a r e f u l  
s u p e r v i s i o n  by t h e  C i t y  o f  New York, Brennan  t a c i t l y  
conceded, p rec lu d ed  th e  p o s s i b i l i t y  o f  p u b l i c  funds b e in g  
used t o  teach  r e l i g i o n .  However, he s a i d ,  th e  sys tem  of  
m onitoring  d id  r e s u l t  i n  th e  e x c e s s i v e  e n ta n g le m e n t  of  
government i n  t h e  a f f a i r s  o f  a r e l i g i o u s  i n s t i t u t i o n , '  and 
such entanglement harms both those  who are adherents of the  
d e n o m in a t io n  and t h o s e  who a r e  n o t .  On t h e  one hand,  
government i n t r u s i o n  i n t o  s a c r e d  m a t t e r s  i n f r i n g e s  on th e  
freedom of th o s e  who a r e  a d h e r e n t s .  On t h e  o t h e r ,  "[wjhen  
the s ta  t e  becomes enmeshed v / i th  a g iv e n  d en om in at ion  i n  
matters of r e l i g i o u s  s i g n i f i c a n c e ,  the freedom of r e l i g i o u s  
b e l i e f  of t h o s e  who are  n o t  a d h e r e n t s  of t h a t  d enom inat ion  
s u f f e r s ,  even when t h e  governm enta l  purpose u n d e r ly in g  t h e  
involvement i s  l a r g e ly  s e c u la r .”196
D i s t i n g u i s h i n g  t h i s  c a s e  from t h o s e  i n v o l v i n g  a i d  t o  
s e c t a r ia n  c o l l e g e s ,  Brennan n o ted  two c r i t i c a l  f a c t o r s .  
F i r s t ,  t h e  C ourt  had f o u n d  t h a t  t h e  c o l l e g e s ,  thou gh  
a f f i l i a t e d  w i t h  s p e c i f i c  d e n o m i n a t i o n s ,  w e r e  n o t  
"persuasively sectarian" and, consequently ,  the  a l l o c a t i o n  of  
p u b l ic  funds t o  such s c h o o l s  co u ld  be made W ithout th e  need  
for  re g u la r  s u r v e i l l a n c e  t o  a s s u r e  t h a t  such funds  w ere  not  
used f o r  r e l i g i o u s  p u r p o s e s .197 In a d d i t i o n ,  some of  th e  
grants were made on a one-t im e b a s i s  and, there fore ,  did not  
en ta i l  regular monitoring.
In contrast ,  Brennan continued, the secu lar  elementary  
and secondary s c h o o l s  i n  New York t h a t  r e c e i v e d  T i t l e  I
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fu n d in g  had  d i s t i n c t i v e l y  r e l i g i o u s  e n v i r o n m e n t s ,  and  t h e  
a s s i s t a n c e  was p r o v i d e d  i n  t h e  fo rm  of  t e a c h e r s  t h e r e b y  
r e q u i r in g  c o n t i n u a l  s u p e r v i s i o n .198
T h i s  p e r v a s i v e  m o n i t o r i n g  by p u b l i c  
a u t h o r i t i e s  i n  t h e  s e c t a r i a n  s c h o o l s  i n f r i n g e s  
p r e c i s e l y  t h o s e  E s ta b l i s h m e n t  C lause  v a l u e s  a t  the  
r o o t  of t h e  p r o h i b i t i o n  of  e x c e s s iv e  en tang lem ent .  
A g e n ts  o f  t h e  s t a t e  m u s t  v i s i t  an d  i n s p e c t  t h e  
r e l i g i o u s  s c h o o l  r e g u l a r l y ,  a l e r t  f o r  t h e  s u b t l e  
o r  o v e r t  p r e s e n c e  o f  r e l i g i o u s  m a t t e r s  i n  T i t l e  I  
c l a s s e s  . . . .  I n  a d d i t i o n ,  t h e  r e l i g i o u s  s c h o o l  
m u s t  o b e y  t h e s e  s a m e  a g e n t s  w hen  t h e y  make 
d e t e r m i n a t i o n s  a s  t o  w h a t  i s  an d  w h a t  i s  n o t  a 
" r e l i g i o u s  symbol" and th u s  o f f  l i m i t s  i n  a T i t l e  I 
c l a s s ro o m .199
F u r t h e r  e n t a n g l e m e n t  r e s u l t e d  f r o m  t h e  n e e d  f o r  
a d m i n i s t r a t i v e  c o o p e ra t io n .  Brennan a s s e r t e d  t h a t  i t  would 
be i m p o s s i b l e  t o  m a i n t a i n  a p o l i c y  of n e u t r a l i t y  when 
governm ent  o f f i c i a l s  an d  p a r o c h i a l  s c h o o l  p e r s o n n e l  w ere  
working t o g e t h e r  " in  r e s o l v i n g  m a t t e r s  r e l a t e d  t o  sc h ed u le s ,  
c l a s s r o o m  a s s i g n m e n t s ,  p r o b l e m s  t h a t  a r i s e  i n  t h e  
i m p l e m e n t a t i o n  o f  t h e  p ro g ra m ,  r e q u e s t s  f o r  a d d i t i o n a l  
s e r v i c e s ,  and th e  d i s s e m in a t io n  of i n f o r m a t i o n  r e g a rd in g  th e  
program. "200 shou ld  s t a t e  a g e n t s  be f o r c e d  t o  make d e c i s i o n s  
t h a t  a f f e c t e d  t h e  r e l i g i o u s  c h a r a c t e r  o f  t h e  s c h o o l s ,  
p o l i t i c a l  d i v i s i v e n e s s  m igh t  a l s o  r e s u l t .  The p o t e n t i a l  f o r  
i n t r u s i o n  of government i n  m a t t e r s  r e l i g i o u s ,  consequen t ly ,  
c o n s t i t u t e d  t h e  b a s i s  f o r  t h e  m a j o r i t y ' s  o p in io n  i n  A g u i l a r .
J u s t i c e  P o w e l l ' s  c o n c u r r i n g  o p i n i o n  e m p h a s iz e d  t h e  
p ro b lem s  o f  e n t a n g l e m e n t .  I n  a d d i t i o n  t o  t h e  r i s k s  o f  
government i n t e r f e r e n c e  i n  th e  p ro c e s s  of m o n i to r in g  th e  use 
of. p u b l i c  f u n d s ,  t h e  a l l o c a t i o n  o f  T i t l e  I  f u n d s  f o r  use  i n  
s e c t a r i a n  s c h o o l s  c a r r i e d  w i t h  i t  t h e  t h r e a t  o f  p o l i t i c a l
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d i v i s i v e n e s s .  R e ly in g  on t h e  prem ise  t h a t  d i r e c t  a id  t o
c e r t a in  r e l i g i o u s  groups would encourage c o m p e t i t i o n  or
resentment, Powell surmised:
In s t a t e s  such as  New York t h a t  have l a r g e  and 
v a r i e d  s e c t a r i a n  p o p u l a t i o n s ,  one can be a s s u r e d  
that  p o l i t i c s  w i l l  enter in t o  any s t a t e  d e c i s io n  to  
aid parochial schoo ls .  P ub lic  sch o o ls ,  as  w e l l  as  
p r i v a t e  s c h o o l s ,  a r e  under i n c r e a s i n g  f i n a n c i a l  
p r e s su r e  t o  m eet  r e a l  and p e r c e iv e d  n eed s .  Thus, 
any p r o p o sa l  t o  e x t e n d  d i r e c t  governm enta l  a i d  t o  
p a r o c h i a l  s c h o o l s  a l o n e  i s  l i k e l y  t o  sp a rk  
p o l i t i c a l  disagreement from taxpayers who support  
the  p u b l i c  s c h o o l s ,  a s  w e l l  a s  from n o n - r e c i p i e n t  
s e c t a r i a n  groups ,  who may f e a r  t h a t  needed funds  
are being d iver ted  from them.
This t h r e a t  of  d i v i s i v e n e s s  P o w e l l  l a b e l l e d  "a s tro n g
additional reason" for  decid ing  ag a in s t  both the Michigan and
New York programs.202
Another reason  f o r  d e c l a r i n g  th e  New York program
unconst itu t ional ,  according to  Powell ,  was the f a c t  that i t s
primary e f f e c t  was t o  a i d  r e l i g i o n .  Like th e  two programs
implemented i n  Grand R apids ,  th e  New York scheme, "by
d i r e c t l y  assuming p a r t  o f  th e  p a r o c h ia l  s c h o o l s '  e d u ca t io n
fu n c t io n ,"  had th e  i n e v i t a b l e  e f f e c t  o f  s u b s i d i z i n g  and
a d v a n c in g  t h e  r e l i g i o u s  m i s s i o n  o f  t h o s e  s c h o o l s . 202
Powell's c lo s in g  remarks noted by im p l ic a t io n  h i s  c r i t i c i s m
the C i t y ' s  d i s t r i b u t i o n  o f  T i t l e  I fun ds :  "If . . .  Congress
could fash ion  a program of evenhanded f in a n c i a l  a s s i s ta n c e  to
both p ub l ic  and p r iv a te  schoo ls  th a t  could be administered,
without governmental su p erv is io n  in  the p r iva te  schoo ls ,  so
as to  prevent the  d iv er s io n  of  the  a id  from secu lar  purposes,
we could be presented w ith  a d i f f e r e n t  question."^0^
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C hief  J u s t i c e  Burger concurred  w i th  t h e  m a j o r i t y ' s  
ruling on the Grand Rapids Community Education but d is sen ted  
from t h e i r  ju d g m e n t s  w i t h  r e g a r d  t o  b o th  s h a r e d  t i m e  
program s.  C h a rg in g  t h a t  t h e  d e c i s i o n s  " b o r d e r [ e d ]  on  
paranoia" and exh ib ited  "nothing l e s s  than h o s t i l i t y  toward 
r e l i g i o n , "  Burger i n s i s t e d  t h a t  th e  e f f o r t s  t o  meet  th e  
ed u ca t io n a l  needs  o f  d isa d v a n ta g ed  c h i l d r e n  by a s s i g n i n g  
p u b l ic  t e a c h e r s  t o  c h u r c h - r e l a t e d  s c h o o l s  was th e  l e g a l  
equivalent of supplying textbooks,  tran spor ta t ion ,  or school  
nursing s e r v i c e s .20^
J u s t i c e  O 'Connor,  l i k e  C h ie f  J u s t i c e  B u r g e r ,  found  t h e  
Community E d u c a t i o n  program  u n c o n s t i t u t i o n a l  b u t  t h e  two 
shared t im e  programs v a l i d .  Her o b j e c t i o n s  t o  t h e  m a j o r i t y ' s  
o p in io n s  c e n t e r e d  on t h e i r  h a n d l i n g  o f  t h e  e v i d e n c e  f o r  t h e  
two cases  and t h e i r  use of t h e  en tang lem en t  t e s t .  The shared  
time programs, she argued, supplemented  the  cu r r icu lu m  of the  
p a r o c h i a l  s c h o o l s  and ,  b o th  i n  d e s i g n  and  i m p l e m e n t a t i o n ,  
served a s e c u la r  purpose.  In  c o n t r a s t ,  she conceded t h a t  th e  
Community E d u c a t i o n  p rogram  had " t h e  p e r c e i v e d  and  a c t u a l  
e f f e c t  of advancing  th e  r e l i g i o u s  a ims of th e  c h u r c h - r e l a t e d  
s c h o o l s . "206
In  s e p a r a t e  o p i n i o n s  f o r  Grand  R ap id s  and  A g u i l a r . 
O'Connor c h a r g e d  t h a t  t h e  m a j o r i t y  h ad  e i t h e r  d i s t o r t e d  o r  
ig n o red  t h e  e v i d e n c e .  The C o u r t  had  r e l i e d  on t h e  D i s t r i c t  
C o u r t ' s  f i n d i n g  t h a t  "a s i g n i f i c a n t  p o r t i o n  of  t h e  s h a r e d  
t im e  i n s t r u c t o r s  [ i n  Grand  R a p id s ]  p r e v i o u s l y  t a u g h t  i n  
n o n p u b l ic  s c h o o l s . "  " In  f a c t , "  O'Connor p o i n t e d  o u t ,  "on ly  
13 S h a red  Time i n s t r u c t o r s  h a v e  e v e r  been  em p lo y ed  by any
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p a r o c h i a l  s c h o o l ,  and o n ly  a f r a c t i o n  o f  t h o s e  13 now work i n  
a p a r o c h i a l  s c h o o l  w here  t h e y  w e re  p r e v i o u s l y  e m p lo y e d ." 207 
The r i s k  o f  t e a c h e r s  i n c u l c a t i n g  r e l i g i o n  o r  o f  c h i l d r e n  
making th e  a s s o c i a t i o n  between p u b l i c ly - f u n d e d  programs and 
p a r o c h i a l  s c h o o l  t e a c h e r s  w as  so  s m a l l  a s  t o  be of  no r e a l  
consequence  and  d i d  n o t ,  t h e r e f o r e ,  j u s t i f y  t h e  m a j o r i t y ' s  
d ec is io n .
A lth o u g h  t h e  C o u r t  h ad  r e s t r i c t e d  i t s  a n a l y s i s  o f  t h e  
T i t l e  I  p r o g r a m  i n  New Y o rk  t o  t h e  p o t e n t i a l  f o r  
entanglement,  O'Connor d e a l t  w i th  both  purpose and e f f e c t  i n  
her  d i s s e n t i n g  o p i n i o n .  She d e f e n d e d  t h e  p o l i c y  of  f u n d i n g  
pub l ic  t e a c h e r s  t o  work on p a r o c h i a l  school p re m is e s  because  
th e  a l t e r n a t i v e  m eans t o  r e a c h  d i s a d v a n t a g e d  s t u d e n t s  h ad  
been u n s u c c e s s f u l ,  and s h e  i n s i s t e d  t h a t  t h e  p ro g ram  w as  
"u n d e n iab ly  a n i m a t e d  by a l e g i t i m a t e  s e c u l a r  p u r p o s e . " 200 
T urn ing  t o  t h e  q u e s t i o n  o f  e f f e c t ,  O'Connor m a i n t a i n e d  t h a t  
” [ t ] h e  a b s t r a c t  t h e o r i e s  e x p l a i n i n g  why o n - p r e m i s e s  
i n s t r u c t i o n  m ight  p o s s i b ly  advance r e l i g i o n  d i s s o l v e  i n  t h e  
f a c e  of e x p e r i e n c e  i n  New York."209 The r e c o r d  showed n o t  a 
s i n g l e  i n c i d e n t  d u r i n g  t h e  n i n e t e e n  y e a r s  t h a t  t h e  p ro g ra m  
was i n  e f f e c t  i n  w h ich  an  i n s t r u c t o r  u sed  h i s  p o s i t i o n  t o  
advance r e l i g i o n .  T h i s  was  n o t  s u r p r i s i n g  i n  l i g h t  o f  t h e  
p r o f e s s i o n a l  c h a r a c t e r  o f  t h e  t e a c h e r s  and  t h e i r  s t a t u s  a s  
pub l ic  employees who v i s i t e d  s e v e r a l  d i f f e r e n t  s c h o o ls ,  o f t e n  
h e l d  d i f f e r e n t  r e l i g i o u s  b e l i e f s  f r o m  t h o s e  o f  t h e i r  
s tu d e n ts ,  and were  c a r e f u l l y  supe rv ised .210  F u r the rm ore ,  t h e  
S e c r e t a r y  o f  E d u c a t i o n  h a d  " v i g o r o u s l y  e n f o r c e d  t h e  
r e q u i r e m e n t  t h a t  T i t l e  I  f u n d s  s u p p l e m e n t  r a t h e r  t h a n
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supplant  t h e  s e r v i c e s  o f  l o c a l  e d u c a t io n  a g e n c i e s ." 211 To 
o u t la w  c l a s s e s  m e r e l y  b e c a u s e  t h e y  w er e  c o n d u c t e d  on 
parochial school premises but to  a l low  the same c l a s s e s  for  
the same s tudents  and taught by the same teachers  i f  lo c a te d  
elsewhere was, O'Connor charged, an arb itrary  and meaningless  
d i s t i n c t i o n . ^ ^
Of greater  s i g n i f i c a n c e  was O'Connor's o b je c t io n  t o  the  
use o f  th e  e n ta n g le m e n t  t e s t .  She d i s a g r e e d  not  o n ly  w i t h  
the Court's a n a ly s i s  of  entanglement in  the  case a t  hand but 
a l s o  w i t h  t h e  " u t i l i t y "  o f  t h e  t e s t  "as a s e p a r a t e  
E sta b l i sh m en t  C lause  s tand ard  i n  most c a s e s . " 2 1 ^ in  t a k in g  
t h i s  p o s i t i o n ,  sh e  a l i g n e d  h e r s e l f  most  p a r t i c u l a r l y  w i th  
J u s t i c e  R e h n q u i s t ,  who had c h a l l e n g e d  t h e  u s e  o f  t h e  
entanglement t e s t  i n  e a r l i e r  ca ses  in v o lv in g  a id  to  s e c ta r ia n  
schools.  Not s u r p r i s in g ly ,  Rehnquist jo ined  O'Connor in  th a t  
p o r t i o n  o f  h e r  d i s s e n t  d e a l i n g  w i t h  t h e  i s s u e  o f  
entanglement.
O'Connor began by a t tack in g  th e  Court's opinion  in  Meek 
v. P i t t e n o e r . The r e a s o n in g  i n  t h a t  c a s e ,  she  argued, was  
f law ed .  Where t h e  m a j o r i t y  had based  t h e i r  d e c i s i o n  on t h e  
risk that  t ea ch ers  would " in ter tw ine  r e l i g i o u s  doctr ine  w ith  
secular in s t r u c t io n ,"  experience  had "given greater force  t o  
the argum ents  o f  th e  d i s s e n t i n g  o p i n i o n s  i n  Meek."214 She 
explained:
I t  i s  n o t  i n t u i t i v e l y  o b v io u s  t h a t  a d e d ic a te d  
p u b l i c  s c h o o l  t e a c h e r  w i l l  t e n d  t o  d i s o b e y  
in s t r u c t io n s  and commence p r o s e ly t i z in g  s tudents  a t  
p u b l i c  e x p e n s e  m ere ly  b eca u se  the  c la s sro o m  i s  
w i t h i n  a p a r o c h i a l  s c h o o l .  . . .  Given t h a t  not  a 
s i n g l e  i n c i d e n t  o f  r e l i g i o u s  i n d o c t r i n a t i o n  has
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b een  i d e n t i f i e d  a s  o c c u u r r i n g  i n  t h o u s a n d s  o f  
c l a s s e s  o f f e r e d  i n  G rand  R a p id s  and  New York o v e r  
t h e  p a s t  tw o  d e c a d e s ,  i t  i s  t i m e  t o  a ck n o w led g e  
t h a t  t h e  r i s k  i d e n t i f i e d  i n  Meek w as  g r e a t l y  
e x a g g e ra te d ,215
Inso fa r  a s  t h e  sh a red  t im e  programs were concerned,  measures  
had been  t a k e n  t o  e n s u r e  t h a t  p u b l i c  t e a c h e r s  w ere  n o t  
i n f l u e n c e d  by t h e  s e c t a r i a n  e n v i r o n m e n t ,  y e t  t h e  n a t u r e  o f  
the s u p e rv i s io n  was e s s e n t i a l l y  th e  same a s  t h a t  found i n  t h e  
p u b l i c  s c h o o l s .  G iven  t h i s  f a c t ,  O'Connor d e t e r m i n e d  t h a t  
the C i ty ' s  e f f o r t s  t o  m on ito r  p u b l i c  employees i n  p a r o c h i a l  
schools were adequa te  r a t h e r  th a n  e x c e s s i v e . 216
S h i f t i n g  he r  a t t e n t i o n  from a d m i n i s t r a t i v e  t o  p o l i t i c a l  
entanglement,  t h e  J u s t i c e  found l i t t l e  cause f o r  concern. In  
f a c t ,  t h e  o n ly  e v id e n c e  o f  p o l i t i c a l  d i v i s i v e n e s s  was t h e  
l i t i g a t i o n  i t s e l f .  " I t  seems cu r io u s  indeed ,"  she  observed,  
" to  b a s e  o u r  i n t e r p r e t a t i o n  o f  t h e  C o n s t i t u t i o n  on  
s p e c u l a t i o n  a s  t o  t h e  l i k e l i h o o d  o f  a phenomenon w hich  t h e  
p a r t i e s  may c r e a t e  m erely  by p ro s e c u t in g  a l a w s u i t . " ^ ^
But th e  " i n s t i t u t i o n a l  a s p e c t s "  of  t h e  en tanglem ent  t e s t  
a l s o  b o t h e r e d  O 'Connor.  She o b j e c t e d ,  a s  d i d  R e h n q u i s t ,  t o  
th e  f a c t  t h a t  p ro g ra m s  t h a t  s e r v e d  a v a l i d  s e c u l a r  p u r p o s e  
and m et  t h e  s e c u l a r  e f f e c t  t e s t  a s  w e l l  m ig h t  be d e c l a r e d  
in v a l id  by v i r t u e  of undue en tanglem ent .
P e rv a s iv e  i n s t i t u t i o n a l  involvem ent  of church 
and  s t a t e  may r e m a in  r e l e v a n t  i n  d e c i d i n g  t h e  
e f f e c t  of a s t a t u t e  w h ic h  i s  a l l e g e d  t o  v i o l a t e  t h e  
E s t a b l i s h m e n t  C l a u s e .  . . ,  b u t  s t a t e  e f f o r t s  t o  
e n s u r e  t h a t  p u b l i c  r e s o u r c e s  a r e  u se d  o n ly  f o r  
n o n s e c ta r i a n  ends shou ld  n o t  i n  th e m se lv e s  s e rv e  to  
i n v a l i d a t e  a n  o t h e r w i s e  v a l i d  s t a t u t e .  [Em phasis  
O' Connor' s ] 218
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In o th er  words, she  d id  not  b e l i e v e  th e  en tan g lem en t  t e s t  
should be used in  s i t u a t io n s  where cooperation betv/een church 
and s t a t e  e x i s t e d  i n  order t o  a v o id  v i o l a t i n g  t h e  F i r s t  
Amendment.
J u s t i c e  R e h n q u i s t  q u e s t i o n e d  t h e  C o u r t ' s  r e l i a n c e  on a 
" sy m b o l ic  l i n k "  a s  g ro u n d s  f o r  d e c l a r i n g  t h e  G rand  R a p id s '  
programs u n c o n s t i t u t i o n a l .  In  a d d i t i o n ,  he o b je c te d  t o  t h e  
s lu r  on th e  i n t e g r i t y  of  p u b l i c  school  t e a c h e r s ,  d e s p i t e  t h e  
l a c k  o f  e v i d e n c e  s h o w i n g  an y  a t t e m p t  a t  r e l i g i o u s  
i n d o c t r i n a t i o n . 219 R e fe r r in g  t o  th e  C our t 's  a p p l i c a t i o n  of th e  
e n t a n g l e m e n t  t e s t  a s  a " C a t c h - 2 2  p a r a d o x , "  R e h n q u i s t  
d i s s e n t e d  f rom  t h e  A o u i l a r  d e c i s i o n  on th e  g r o u n d s  t h a t  i t  
dev ia ted  from th e  o r i g i n a l  i n t e n t  of th e  Founding F a th e r s  by 
p r e c l u d i n g  b ad ly  n e e d ed  a s s i s t a n c e  of  a p u r e l y  s e c u l a r  
n a t u r e . 220
W hite 's  s i n g l e ,  b r i e f  d i s s e n t  m ere ly  r e f e re n c e d  h i s  own 
o p i n i o n s  i n  Lemon v. K urtzm an  and  PEARL v*. N v a u i s t . By 
d e c l a r i n g  u n c o n s t i t u t i o n a l  p r o g ra m s  des igned  t o  supplement 
the cu r r icu lum  of p a r o c h ia l  s c h o o l s ,  he commented, th e  Court  
was a c t i n g  c o n t r a r y  t o  t h e  l o n g - r a n g e  i n t e r e s t s  o f  t h e  
c o u n t ry .^ 21
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VIII.
To d e s c r i b e  t h e  d e c i s i o n  m aking  p r o c e s s  d u r i n g  t h e  
p e r io d  1972 t o  1985 a s  one o f  " r e f i n e m e n t "  i s  n o t  e n t i r e l y  
a c c u r a t e ,  f o r  " r e f i n e m e n t "  i m p l i e s  i m p r o v e m e n t  a n d  
e l im in a t io n  of i m p u r i t i e s .  While  t h e  j u s t i c e s  s t r u g g l e d  t o  
e s t a b l i s h  g u i d e l i n e s  f o r  d e c i d i n g  c a s e s  i n v o l v i n g  a i d  t o  
s e c t a r i a n  s c h o o l s ,  i n d i v i d u a l  p e r c e p t i o n s  o f t e n  l e d  t o  
d i s a g r e e m e n t ,  f r a g m e n t a t i o n ,  and  f u r t h e r  c o n f u s i o n .  I n  
a d d i t io n ,  th e  j u s t i c e s  sometimes changed t h e i r  own minds i n  
l i g h t  of l e g i s l a t i v e  i n t e r p r e t a t i o n  of e a r l i e r  r u l i n g s  or  i n  
response t o  l e g i s l a t i v e  e f f o r t s  t o  c i rcum vent  c o n s t i t u t i o n a l  
problems by r e s o r t i n g  t o  t e c h n i c a l i t i e s .  These f a c t o r s  a long  
w i th  t h e  i n e v i t a b l e  " c h a n g in g  o f  t h e  g u a rd "  on t h e  C o u r t  
r e s u l t e d  i n  a s e r i e s  o f  d e c i s i o n s  t h a t  w e re  s o m e t im e s  
c o n t r a d ic to ry .
The one c o n s t a n t  a p p e a r s  t o  be t h e  t e n d e n c y  of  t h e  
i n d i v i d u a l  j u s t i c e s  t o  b a s e  t h e i r  d e c i s i o n s  on t h e i r  own 
p o l i t i c a l  and j u d i c i a l  p h i l o s o p h i e s .  Most c o n s p ic u o u s  a r e  
Brennan and M arsha l l ,  both  s t r o n g l y  committed t o  p r o t e c t i n g  
in d iv id u a l  r i g h t s  and l i b e r t i e s ,  and Rehnquis t  and O'Connor, 
whose p o l i t i c a l  c o n s e rv a t i s m  l e a d s  them t o  see government a i d  
to  s e c t a r i a n  s c h o o ls  a s  an  economizing measure. Byron w h i t e ,  
fo l lo w in g  th e  l i b e r a l  t r a d i t i o n  of th e  s i x t i e s ,  has  p r e f e r r e d  
t a n g ib le  ga in s  f o r  th e  d isad v an ta g ed  over  a b s t r a c t  f reedoms.
W ith  t h e  e x c e p t i o n  o f  Jo h n  P au l  S t e v e n s ,  who h a s  t a k e n  
th e  l e a s t  f l e x i b l e  p o s i t i o n  on t h i s  i s s u e  of  any j u s t i c e  
s ince  Douglas, t h e  r em a in ing  members of the  Court  -  Burger ,
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Blackmun, and Powell  -  seem to  have been in f luenced  by th e ir  
more d o c t r i n a i r e  c o l l e a g u e s .  U n c e r ta in  o f  th e  p r i n c i p l e s  
t h a t  s h o u l d  be f o l l o w e d ,  t h e s e  men h a v e  s e a r c h e d  f o r  
p rec e d en ts  or r e l i e d  on t h e  r e a s o n in g  of  o t h e r s  i n  making  
t h e i r  d e c i s i o n s  and w r i t i n g  t h e i r  o p in io n s .  Yet even  t h i s  
approach h a s  p ro b lem s ,  f o r  th e  p r e c e d e n t s  are  n o t  e n t i r e l y  
c l e a r  and t h e  c h o i c e s  o f  whose r e a s o n in g  t o  f o l l o w  vary  
great ly*  Burger has  c o n s i s t e n t l y  a l i g n e d  h i m s e l f  w i t h  
Rehnquist  and W hite .  But P o w e l l  and Blackmun have s h i f t e d  
back and f o r t h ,  and t h e ir  changing p o s i t i o n s  have contributed  
to  the in c o n s is t en cy  in  th e  Court's d ec i s io n s .
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CONCLUSION
The movement i n  s u p p o r t  of a i d  t o  s e c t a r i a n  s c h o o ls ,  l i k e  
the  movement f o r  f e d e r a l  a i d  t o  e d u c a t io n ,  r e s u l t e d  from an 
e n l a r g e d  u n d e r s t a n d i n g  of  t h e  g e n e r a l  w e l f a r e  c l a u s e  t h a t  
emerged d u r i n g  t h e  G r e a t  D e p r e s s i o n  and  s e r v e d  a s  t h e  
u n d e r p in n in g  f o r  t h e  New D ea l .  " G en e ra l  w e l f a r e "  was n o t ,  
however, c l e a r l y  d e f in e d ,  and when t h e  Suprme Court  f a c e d  t h e  
f i r s t  c a s e  c h a l l e n g i n g  a i d  t o  s e c t a r i a n  s c h o o l s  a s  a 
v i o l a t i o n  of th e  F i r s t  Amendment, t h e  j u s t i c e s  d i s a g re e d  over 
the meaning of th e  term. The meaning remained u n c le a r  when 
t h e  q u e s t i o n  o f  g o v e r n m e n t  a i d  t o  p a r o c h i a l  s c h o o l s  
r e s u r fa c e d  i n  th e  1960s i n  th e  wake of th e  G re a t  S o c ie ty .
The major p o i n t s  of d isag reem en t  rem ained  e s s e n t i a l l y  the  
same even  though  t h e  c o m p o s i t i o n  of t h e  C o u r t  changed  over  
t i m e .  W here  som e j u s t i c e s  e m p h a s i z e d  t h a t  a i d  w as  
s p e c i f i c a l l y  d i r e c t e d  tow ard  the  s e c u la r  a s p e c t s  of e d u c a t io n  
in  a s e c t a r i a n  schoo l ,  o t h e r s  i n s i s t e d  t h a t  r e l i g i o n  pervaded 
a l l  a s p e c t s  of e d u c a t i o n  i n  such  s c h o o l s .  Where some 
contended t h a t  government a s s i s t a n c e  was j u s t i f i e d  i n  o rde r  
to  a s s u r e  e q u a l  o p p o r t u n i t i e s  f o r  c h i l d r e n  i n  n o n p u b l i c  
schools  and th u s  n e c e s s a ry  t o  m a in t a in  s e c t a r i a n  s c h o o ls  a s  a 
v ia b le  o p t io n  i n  o rd e r  t o  p r o t e c t  t h e  r i g h t  of  f r e e  e x e r c i s e ,  
o the rs  d e c la r e d  t h a t  government fund ing  o f  s e c t a r i a n  sch o o ls  
i n f r i n g e d  on t h e  r i g h t s  of t h o s e  who w e re  f o r c e d  t o  s u p p o r t  
r e l i g i o n  i n v o l u n t a r i l y .  Where some m in i m i z e d  t h e  t h r e a t  
posed by government s u r v e i l l a n c e ,  o t h e r s  found th e  p re sen ce
380
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of governm en t  o f f i c i a l s  a n  i n t o l e r a b l e  v i o l a t i o n  of  t h e  
independence of t h e  r e l i g i o u s  i n s t i t u t i o n s .  Where some gave 
p r i o r i t y  to  community i n t e r e s t s  and t h e  need t o  d e f e r  to  th e  
democratic b ranches ,  o t h e r s  emphasized the  n a t u r a l  r i g h t s  of 
t h e  i n d i v i d u a l  and  t h e  r e s p o n s i b i l i t y  of t h e  j u d i c i a r y  t o  
guard i n d iv i d u a l  and m i n o r i t y  r i g h t s .
An i n d i v i d u a l  j u s t i c e ' s  p o s i t i o n  on t h i s  i s s u e  d e r i v e d  
from a v a r i e t y  o f  f a c t o r s .  Of p r i m a r y  i m p o r t a n c e  v;as t h e  
j u s t i c e ' s  p o l i t i c a l  t e m p e r a m e n t .  S u p p o r t e r s  o f  i n d i v i d u a l  
r i g h t s  soon came t o  v iew most  programs f o r  a i d  t o  s e c t a r i a n  
s c h o o l s  a s  r e s p e c t i n g  a n  e s t a b l i s h m e n t  of  r e l i g i o n .  Those 
c o n c e r n e d  w i t h  t a n g i b l e  r e f o r m s  a n d  e q u a l i z i n g  o f  
o p p o r tu n i t i e s  a long  w i t h  th o s e  who wished  t o  economize i n  t h e  
a r e a  of  f u n d i n g  f o r  e d u c a t i o n  t e n d e d  t o  u p h o ld  p a r o c h i a i d  
programs.
S i m i l a r l y ,  t h e  j u d i c i a l  p h i l o s o p h y  of an  i n d i v i d u a l  
sometimes d e te rm ined  h i s  v o te .  A j u d i c i a l  a c t i v i s t ,  such a s  
W i l l i a m  0. D o u g la s ,  r e a d i l y  o v e r t u r n e d  l e g i s l a t i o n  t h a t  
t h r e a t e n e d  t h e  r i g h t s  p r o t e c t e d  by t h e  C o n s t i t u t i o n .  In  
c o n t r a s t ,  a j u s t i c e  l i k e  F e l i x  F r a n k f u r t e r  or John  M arsha l l  
H ar lan  who b e l i e v e d  i n  r e s t r a i n t  and  d e f e r e n c e  t o  t h e  
l e g i s l a t i v e  and  e x e c u t i v e  b r a n c h e s  a v o i d e d  d e c l a r i n g  a law  
u n c o n s t i t u t i o n a l  u n l e s s  t h e  v i o l a t i o n  was b l a t a n t  and  
ex ten s iv e .
A ls o  i n f l u e n c i n g  t h e  d e c i s i o n  m a k in g  p r o c e s s  w e r e  
in d iv id u a l  r e l i g i o u s  b e l i e f s  and e x p e r i e n c e s ,  knowledge and 
a p p r e c i a t i o n  o f  h i s t o r y ,  r e l i a n c e  on p r e c e d e n t s ,  t h e  
p e r s u a s i v e  e f f o r t s  o f  o n e ' s  c o l l e a g u e s ,  t h e  o p i n i o n s  o f
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D i s t r i c t  C o u r t  j u d g e s ,  and  t h e  r e s p o n s e  by l e g i s l a t u r e s  t o  
e a r l i e r  pronouncements.
A study of t h e  p a s t  o f t e n  i n v i t e s  s p e c u la t io n  abou t  t h e  
f u t u r e .  T h i s  i s  e s p e c i a l l y  t r u e  i f  t h e  i s s u e  i s ,  a s  i n  t h i s  
c a se ,  one of c o n t i n u i n g  i n t e r e s t .  Of p r i m a r y  i m p o r t a n c e  i s  
the  c o m p o s i t i o n  of  t h e  C o u r t  i t s e l f .  W ith  t h e  e l e v a t i o n  o f  
W i l l i a m  R e h n q u i s t  t o  t h e  p o s i t i o n  o f  C h ie f  J u s t i c e  and  t h e  
a p p o in tm e n t  of A n to n in  S c a l i a  a s  A s s o c i a t e  J u s t i c e ,  t h e  
co n se rv a t iv e  f a c t i o n  of  t h e  Court i s  s t r en g th en ed .  S c a l i a  i s  
expected to  a l i g n  h im s e l f  w i th  R ehnquis t ,  White,  and O'Connor 
in c a s e s  i n v o l v i n g  a i d  t o  s e c t a r i a n  s c h o o l s ;  h o w ev e r ,  he i s  
c r e d i t e d  w i t h  g r e a t e r  i n t e l l e c t u a l  p ro w e s s  t h a n  r e t i r i n g  
Chief  J u s t i c e  B u r g e r .  Both  i n  c o n f e r e n c e  and  i n  w r i t t e n  
o p i n i o n s ,  t h i s  a b i l i t y  may be c r i t i c a l  i n  p e r s u a d i n g  sw ing  
men t o  v o te  i n  s u p p o r t  of a id .  Also w orth  n o t in g  i s  t h e  f a c t  
t h a t  a l l  f o u r  j u s t i c e s  who su p p o r t  government programs t o  a i d  
c h u rc h - r e la te d  s c h o o ls  a r e  r e l a t i v e l y  young.
In  c o n t r a s t ,  among t h o s e  who r e g u l a r l y  o r  f r e q u e n t l y  
oppose f u r l i n g  o f  s e c t a r i a n  s c h o o l s ,  o n ly  J o h n  Paul  S t e v e n s  
i s  younger t h a t  s e v en ty -sev e n .  Should the  c o n s e rv a t iv e  t r e n d  
in p o l i t i c s  co n t in u e ,  i t  seems l i e k l y  t h a t  Brennan, M arsha l l ,  
Powell, and Blackmun w i l l  be r e p la c e d  by men whose p o l i t t i c a l  
and j u d i c i a l  p h i l o s o p h i e s  p l a c e  com munity  i n t e r e s t s  o v e r  
i n d i v i d u a l  r i g h t s ,  i . e .  by men who a r e  l i k e l y  t o  u p h o ld  
programs f o r  a i d  t o  c h u r c h - r e l a t e d  s c h o o l s .
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C o n s e r v a t i s m  i n  t h e  e i g h t i e s ,  i n  p a r t  b e c a u s e  i t  i s  
based upon the  s u p p o r t  of r e l i g i o u s  f  u n c a m e n ta l i s t s ,  t e n d s  
to  see a renewed commitment t o  moral  and r e l i g i o u s  e d u c a t io n  
a s  t h e  means t o  c o r r e c t  many of s o c i e t y ’s i l l s .  The i d e a  of 
government s u p p o r t  o f  r e l i g i o n  -  w h e th e r  t h r o u g h  p r a y e r  i n  
the p u b l i c  s c h o o ls  or th rough  fu n d in g  of s e c t a r i s n  s c h o o ls  -  
i s ,  t h e r e f o r e ,  p o p u l a r .  P r o p o n e n t s  o f  t h e s e  p o l i c i e s  a rg u e  
th a t  our coun try  was founded on a s t r o n g  r e l i g i o u s  t r a d i t i o n  
th a t  p e r s i s t e d  even a f t e r  t h e  a d o p t io n  of  t h e  F i r s t  Amendment. 
S t r i c t  s e p a r a t i o n  o f  ch u rc h  an d  s t a t e ,  t h e y  m a i n t a i n ,  h a s  
c o n t r i b u t e d  t o  t h e  s e c u l a r i s a t i o n  o f  s o c i e t y ;  g o v e rn m en t  
accom m odation  o r  a c t u a l  s u p p o r t  o f  r e l i g i o n  i s  t h e  l e a v e n  
needed t o  r a i s e  s o c i e t y  out of i t s  moral m a la i s e .
The r e c e n t  r e s u r g e n c e  of i n t e r e s t  i n  t h e  q u a l i t y  of  
American e d u c a t i o n  h a s  c o m p l i c a t e d  t h e  i s s u e  and  r a i s e d  
s e r i o u s  f i n a n c i a l  q u e s t i o n s .  R e a g a n 's  p l a n  f o r  e d u c a t i o n a l  
v o u c h e rs  t h a t  could ,  be u sed  a t  e i t h e r  p u b l i c  o r  n o n p u b l i c  
schoo ls ,  a p la n  t h a t  i s  p a r t i c u l a r l y  popu la r  among e d u c a to r s  
i n  s e c t a r i a n  s c h o o l s ,  h as  come u nder  s t r o n g  a t t a c k  f rom  t h e  
N a t i o n a l  E d u c a t i o n  A s s o c i a t i o n ,  m o s t  o f  w hose  members  a r e  
employed i n  t h e  p u b l i c  s e c t o r .  Spokesmen f o r  th e  NEA charge 
t h a t  t h e  v o u c h e r  s y s t e m  w o u ld  e n c o u r a g e  many of t h e  b e s t  
s t u d e n t s  t o  c h o o s e  p r i v a t e  r a t h e r  t h a n  p u b l i c s c h o o l s ,  and 
they p o i n t  o u t  t h a t  t h e  p l a n  w o u ld  r e d i r e c t  f u n d s  f rom  t h e  
p u b l i c  s y s t e m ,  t h u s  u n d e r m in in g  t h e  a b i l i t y  of t h e  p u b l i c  
s c h o o l s  t o  m a i n t a i n  a h i g h  q u a l i t y  of  e d u c a t i o n .  O th e r  
g roups ,  such  a s  A m e r ic a n s  U n i t e d ,  w hich  a r e  c o n c e r n e d  w i t h
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m ain ta in ing  a s e p a r a t i o n  of church and s t a t e ,  charge t h a t  t h e  
voucher system i s  s im ply  an i n d i r e c t  way of ch an n e l in g  p u b l i c  
monies i n t o  c h u rc h * * re l a t e d  s c h o o l s  and ,  a s  s u c h ,  w ould  
r e s p e c t  an  e s t a b l i s h m e n t  of r e l i g i o n .
J u d i c i a l  o p i n i o n s  i n  c a s e s  i n v o l v i n g  a i d  t o  s e c t a r i a n  
s c h o o l s  r e f l e c t  a s h i f t i n g  i n  p o p u l a r  a t t i t u d e s  away f rom  
s t r o n g  com m itm en t  t o  i n d i v i d u a l  r i g h t s  and  f r e e d o m s  t o  
a c h i e v i n g  e c o n o m i c  s e c u r i t y  i n  a h i g h l y  c o m p e t i t i v e  
m a r k e tp l a c e .  The Suprem e C o u r t ' s  w i l l i n g n e s s  t o  o v e r l o o k  
s p e c i f i c  c o n s t i t u t i o n a l  s a fe g u a rd s  -  in te n d e d  t o  p r o t e c t  our 
n a t u r a l  r i g h t s  and  v ie w e d  by t h e  P o und ing  F a t h e r s  a s  t h e  
l i f e b l o o d  of t h i s  new n a t i o n  -  i s  p e r h a p s  t h e  m o s t  s e r i o u s  
deve lopm ent  i n  r e c e n t  p o l i t i c s .  I n d e e d ,  t h e  d e c i s i o n s  t o  
a l lo w  p u b l i c  m o n i e s  t o  be u s e d  t o  s u p p o r t  r e l i g i o u s  
i n s t i t u t i o n s ,  t h e  " t h r e e  p en ce"  t o  w h ich  t l a d i s o n  r e f e r r e d  
over two h u n d r e d  y e a r s  ag o ,  may be s y m p t o m a t i c  of  a much 
g rea te r  t h r e a t  t o  t h e  American p o l i t i c a l  system.
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